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NEWSLETTER TO THE CRIMINAL JUSTICE ACT PANEL OF THE UNITED STATES
DISTRICT COURT FOR THE WESTERN DISTRICT OF PENNSYLVANIA

Shelley Sark, Federal Public Defender

960 Penn Avenue, Suite 415, Pittsburgh, PA 15222-3811
(412) 644-6565; (fax) 644-4594

INCREASE TO HOURLY RATE FOR PANEL LAWYERS!!

The FY 2001 judiciary appropriations bill includes money to fund a $5 per hour increase
in the rates paid to Criminal Justice Act panel attorneys under the CJA, 18 U.S.C. 8 3006A. The
new hourly rates of $75 for work in court and $55 for work out of court apply to work
performed on or after April 1, 2001.

Although the judiciary had requested funding to pay $75 per hour for al CJA panel
attorney work, Congress approved only the partial increase.

Before submitting a voucher for payment, you should review it to make sure that your
work is billed at the correct rate for the date on which you performed the work.

Work performed before 1/1/2000: $45/hr. out of court
$65/hr. in court

Work performed 1/1/2000 to 3/31/2001.: $50/hr. out of court
$70/hr. in court

Work performed on or after 4/1/2001. $55/hr. out of court
$75/hr. in court

. INCREASE TO MILEAGE RATE

The mileage rates for use of a privately owned vehicle to conduct CJA business recently
increased. Please verify that you are using the correct mileage rate:

Travel performed before 1/22/2001: 32.5 cents per mile
Travel performed after 1/22/2001:  34.5 cents per mile
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1. AN INTRODUCTION TO FEDERAL GUIDELINE SENTENCING

The Federal Public and Community Defenders issued the Fifth Edition of An Introduction
to Federal Guideline Sentencing on January 1, 2001. A copy is enclosed.

V. SYNOPSISOF EMERGENCY GUIDELINE AMENDMENTS (eff. May 1, 2001)

Thomas W. Hutchison, Esg., of the Federal Defender Training Group, has written a
synopsis of the emer gency amendments to the United States sentencing guidelines, to take effect
on May 1, 2001. A copy of the Synopsisis enclosed.

V. MY LITTLE RED RULESBOOK, 2001 EDITION

Also enclosed is your personal copy of the 2001 Edition of “My Little Red Rules Book”
which this office bought for you. You may obtain additional copies of the Book from the Federal
Defenders of Eastern Washington & Idaho by calling (509) 624-7606.

VI. REVERSIBLE ERRORS (1995-2000)

Also enclosed is the 2000 issue of Reversible Errors 1995-2000, compiled by the Federal
Public Defender for the Districts of Northern New York & Vermont.

VII. CASESOF NOTE - by David Beneman

United Statesv. Jones (4th Cir. 03/01/01 - No. 99-4201) - 4th Amendment Suppression Win,
unreliable tip: Where an anonymous tip proved to be unreliable and the driver of the car was
obeying the rules of the road, the stop violated the Fourth Amendment, and evidence discovered
on the person of one of the passengers in the case should have been excluded from trial.
http://laws.|p.findlaw.com/4th/994201.html
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United Statesv. Harrison (2d Cir. 03/05/01 - No. 99-1642) - Rule 11: A court's incorrect
statement of the mandatory minimum sentence during a plea colloquy makes the pleainvoluntary
even if the actual sentence fell within the Sentencing Guidelines range.
http://laws.|p.findlaw.com/2nd/991642.html

United Statesv. Perez-Carrera (1st Cir. 03/16/01 - No. 98-1788) - Where defendant was
incorrectly informed that his sentence would not exceed five years, and his plea of guilty resulted
in a sentence of ten years, there is no need to set aside his guilty plea. Instead, the appropriate
remedy isto modify the sentence to five years. http://laws.Ip.findlaw.com/1st/981788.html

* * %

Recent Third Circuit Slip Opinions. Enclosed isasummary of recent Third Circuit
criminal Opinions compiled by Karen Sirianni Gerlach.

* * %

United States Supreme Court Actions. Enclosed is a summary of recent U.S. Supreme
Court decisions by David Beneman.

VIIT. TRAINING OPPORTUNITIES

Enclosed are announcements for the following training sessions available to CJA panel
attorneys:

1. “2001 New Approachesfor the Millennium”, aregiona seminar sponsored by the
Administrative Office of the United States Courts and the Federal Public and Community
Defenders. The Seminars will be held in May (Williamsburg, VA), July (Minneapolis, MN) and
in September, 2001 (San Francisco, CA).

2. Reinventing Sentencing Wor kshop, is sponsored by the Federal Defender Training
Branch of the Defender Services Division, Administrative Office of the United States Courts. The
workshop is open to CJA Panel Attorneys and Federal Public and Community Defenders. The
seminar will be held June 8-10, 2001, in Birmingham, Alabama.

3. National Seminar on the Federal Sentencing Guidelines, co-sponsored by the U.S.
Sentencing Commission and the Federal Bar Association, Tampa Bay Chapter. The seminar will
be held May 16-18, 2001, in Palm Springs, California.
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IX. KEEPUSINFORMED...

Do you have an e-mail address? Let usknow. Please aso send all address changes, new
phone numbers, employer ID numbers, and intentions to withdraw as a member of the CJA Panel to
Tina Famiglietti, Administrative Officer, Federal Public Defender, 960 Penn Avenue, Suite 415,
Pittsburgh, PA 15222-3811, or FAX to (412) 644-4594.

X. STAFE NEWS

Lisa Freeland, Esg., was recently appointed as an Assistant Federal Public Defender. Lisa
previously served this office as a Research & Writing Specialist, and most recently, asa
temporary Assistant Federal Public Defender.

After five years of service, Janey Sarniak resigned her position as Administrative
Assistant. LisaLewis has been promoted to Operations Administrator and will assume Janey’s
duties.

Enclosures:

An Introduction to Federal Guideline Sentencing, Fifth Edition
Synopsis of Emergency Guideline Amendments, effective May 1, 2001
My Little Red Rules Book, 2001 Edition

Reversible Errors (1995-2000)

Summary of Recent Third Circuit Opinions on Criminal Law
Summary of Selected U.S. Supreme Court Decisions

Training Opportunities/Seminar Announcements



EVERGENCY ANMENDIVENTS TO THE
UNI TED STATES SENTENCI NG GUI DELI NES
(effective May 1, 2001)

Thomas Hut chi son, Esq.
Federal Defender Training G oup
Washi ngton, D.C.

The Sent enci ng Conm ssion has voted to pronulgate two
tenporary, enmergency anmendnents, to take effect May 1. The
amendnents will remain in effect until Novenber 1. The
Commi ssion is expected to repronul gate the anmendnents as part of
the regul ar cycle, so that the anendnments (or a revised version
of them will continue to be in effect beyond Novenber 1. The
anmendnent s:

1. Anphetamne. Adds new entries for anphetamne to
drug-quantity table of 2Dl1.1,treating anphetam ne the sane as
meth. A congressional mandate required this action.

2. Human trafficking. Anends several guidelines,
including 2GL.1 (pronoting prostitution) and 2&.1 (sexually
exploiting a mnor by production of sexually explicit visual or
printed material) [new comentary regardi ng upward departure if
t he of fense involved nore than 10 victins or if defendant was
convicted of new offense of sex trafficking of children by force
and victins were | ess than 14 years old], and 2H4. 1 (peonage)

[ separate base offense | evel for conviction of new of fense of

unl awf ul conduct with respect to docunments in furtherance of
peonage and an increase in the weapon enhancenent]. Adds new
guideline, 2H4.2 (willful violations of the Mgrant and Seasonal
Agricul tural Wrker Protection Act), with base offense |evel of 6
and two enhancenents, for injury (2 or 4 levels) and for
commtting the offense after a civil or adm nistrative

adj udication for simlar msconduct (2 |levels).

The Conmm ssion has two other tenporary, anendnents under
consi deration and hopes to act on themat the March neeting.
Those anmendnents, if promulgated, will also have a May 1
effective date. The anendnents relate to ecstasy (proposed
anmendnent 1 published in the Jan. 26 Federal Register) and to
List | chemcals (proposed anendnent 3 in the Jan. 26 Federal
Regi ster). The issue with ecstasy concerns the conversion ratio.
The published anmendnent woul d equate ecstasy with heroin (1 g.
equals 1 kg of marijuana). The issue with List | chemcals
concerns nmechanics. The goal of the anendnent is to set for a
gi ven quantity of chem cals an offense | evel equivalent to the
of fense level for the meth that could be produced fromthat



gquantity of chem cals, assumng that the quantity of neth
produced woul d be 50% of the theoretical yield. Janet H nton, a
paralegal in ED. Mb. on detail to the training group, discovered
that the Comm ssion was assum ng a theoretical yield of 100%
(that is, that 1 kg of chemcals would in a perfect reaction
result in 1 kg of neth). The theoretical yield, however, is 92%
and she has a copy of a letter from DEA attesting to that. The
consequence of the amendnment is that List | chemcals are treated
nore severely than nmeth (for exanple, 3 kg of ephedrine results
in an offense | evel of 38, on the assunption that the yield 1.5
kg of meth; under the DEA fornula, however, 3 kg of ephedrine
results in 1.38 kg of nmeth, for which the offense level is 36).
The Comm ssi on postponed action on the List | chem cals anendnent
to discuss the matter with the DEA.



UNITED STATESSUPREME COURT DECISIONS
By David Beneman
CJA Resource Counsel
District of Maine

Ferguson v. Charleston, No. 99-936, 3/21/2001
SEARCH AND SEIZURE (Diagnostic Test without Consent Violates Fourth Amendment)

A state hospita's performance of a diagnostic test to obtain evidence of a patient's criminal
conduct for law enforcement purposes is an unreasonable search if the patient has not consented
to the procedure. 6-3 (opinion by Stevens; concurrence by Kennedy; dissent by Scalia)

Medical University of South Carolina (MUSC) ordered drug screens to be performed on urine
samples from maternity patients who were suspected of using cocaine. Petitioners are ten women
who received obstetrical care at MUSC and who were arrested after testing positive for cocaine.
Petitioners complaint challenged the validity of the policy under various theories, including the
claim that warrantless and nonconsensual drug tests conducted for criminal investigatory purposes
were unconstitutional searches. The Supreme Court held that the drug tests were unconstitutional.
The Court reasoned that no departure from the Fourth Amendment's protections was justified in
this case because the primary purpose of the Charleston program was to use the threat of arrest
and prosecution in order to force women into treatment.
WWW.Supremecourtus.gov/opinions/00pdf/99-936. pdf

Buford v. United States, No. 99-9073, 3/20/01
Deferential Review of Trial Court's Determination of Consolidated Prior Convictions

The United States Supreme Court held unanimously (opinion by Breyer) that atrial court's
determination as to whether an offender's prior convictions were consolidated for purposes of
sentencing guidelinesis subject to deferential review.

The United States Sentencing Guidelines subject "career offenders’ to severe punishment. Career
offenders are those with at least two prior felony convictions for violent or drug-related crimes.
The Guidelines require a sentencing judge to count as asingle prior felony conviction all
convictions that are related to one another. Prior convictions are related to one another when they
were consolidated for sentencing. Paula Buford pleaded guilty to armed bank robbery, a crime of
violence, in federal court. Buford had five prior state-court convictions. The trial court decided
that Buford's drug and robbery convictions had not been consolidated for sentencing. The
Supreme Court held that the trial court's determination was subject to deferentia review. The
Court reasoned that the fact-bound nature of the legal decision, the comparatively greater
expertise of thetria court, and the limited value of uniform court of appeals precedent supported
the conclusion that deferential review was appropriate.
http://supct.law.cornell.edu/supct/html/99-9073.ZS.html




Shafer v. South Carolina, No. 00-5250, 3/20/01
Right to Instruct Jury of Indligibility for Parole in Capital Case

The United States Supreme Court held 7-2 (Opinion by Ginsburg; Dissents by Scalia and
Thomas) that whenever future dangerousnessis at issue, the defendant in a capital case has aright
to inform the jury that he would not be eligible for parole if sentenced to life imprisonment.

Shafer shot and killed a convenience store cashier, and was indicted. The jury found Shafer guilty
of murder, attempted armed robbery, and criminal conspiracy. Thetrial judge refused to instruct
thejury that if Shafer was sentenced to life imprisonment, Shafer would be ineligible for parole.
The jury unanimously found the existence of a statutory aggravator, and recommended a death
sentence. The Supreme Court held that the trial judge was required to alow Shafer to inform the
jury that he would beineligible for parole if sentenced to life imprisonment. The Court reasoned
that parole eligibility becomes critical when the jury endeavors the moral judgment whether to
impose the death penalty. http://supct.law.cornell.edu/supct/html/00-5250.ZS.html

Ohio v. Reiner, No. 00-1028, 3/19/01
Privilege Against Self-Incrimination

The United States Supreme Court held in a per curium decision that a witness who denies all
culpability may nonetheless claim the privilege against self-incrimination.

Reiner was charged with involuntary manslaughter in connection with the death of his 2-month
old son, who died from the result of child abuse according to the coroner. The evidence revealed
that the child suffered from physical injuries that could have been inflicted hours before he
stopped breathing. Reiner's theory was that Batt, the babysitter, had caused the death. Batt
asserted her Fifth Amendment privilege against self-incrimination, but testified after the trial court
granted her immunity. Reiner was convicted. The Supreme Court of Ohio reversed and
remanded the case, reasoning that Batt was not entitled to invoke the privilege, and that the grant
of immunity to Batt prejudiced Rainer because it effectively told the jury that Batt did not cause
the child'sinjuries. The United States Supreme Court reversed, reasoning that the privilege applies
where awitness answers could reasonably "furnish alink in the chain of evidence' against her,
and that Batt had "reasonable cause” to apprehend danger from her answers at trial because of her
extended periods of time alone with the child before his death.
http://supct.law.cornell.edu/supct/html/00-1028.ZPC.html




RECENT THIRD CIRCUIT OPINIONS ON CRIMINAL LAW
(August 1999 through December 1999)
By Karen Sirianni Gerlach, AFPD

700. United States v. Smth, Nos. 98-6377 and 98-6378 (D. N.J.
8/9/99) - The defendants were convicted in conjunction with an
enbezzl enment / ki ckback schenme of four charges: conspiracy to
defraud, interstate transportation of stolen property, causing
unlawful interstate travel with intent to distribute stolen
property, and noney |aundering. At sentencing, the district
court grouped all of the offenses, and then applied the nore
severe noney | aundering guideline instead of the fraud guideline.
The Third Crcuit held, based upon pronouncenents of the United
St at es Sent enci ng Comm ssion, that the noney | aundering guideline
was drafted to cover conduct nore egregious than the conduct at
issue in this case, and thus VACATED t he sentence and REMANDED
for resentencing. The Third Crcuit reasoned that the “outside
the heartland anal ysis” which is usually applied in the context
of downward departures, can also be applied to determ ne which
gui del ine section applies to a specific count of conviction.
(Mansmann, Weis and G bson, C J.; opinion by Wis.) 186 F.3d
290.

701. Morris v. Horn, No. 98-9008 (E.D. Pa. 8/9/99) - This was an
appeal by a death-sentenced prisoner, in a habeas corpus action
filed under 28 U S.C. § 2254. The appeal sought a certificate of
appeal ability. The following is the relevant procedural history
| eading to this appeal.

The district court dismssed M. Mrris’ habeas petition for
failure to exhaust state court renedies; M. Mrris had a PCRA
petition still pending in state court. However, to ensure that
any subsequent petition filed after the disposition of the PCRA
woul d not be untinely, the district court appended to its order
of dismssal a proviso permtting M. Mrris to file an anmended
petition upon exhaustion of state court renedies, that would
relate back to the filing date of the initial petition. The
Commonweal t h of Pennsyl vani a appeal ed the di sm ssal order, and
the Third Crcuit dismssed the Coomonweal th’s appeal for |ack of
standing. M. Morris then filed in the district court a notion
to alter or amend the judgnent under Federal Rule of Civil
Procedure 60(b), asking that his habeas corpus petition be put on
the district court’s suspense docket, rather than being
di smssed. The district court denied that notion, and the within
appeal foll owed.

The Third G rcuit found that the district court had not
abused its discretion by denying the Rule 60(b) relief. The
Court reasoned that M. Morris was no worse off after the
di sm ssal of the Commonweal th's appeal for |ack of standing, than




he was after the initial district court order. Furthernore, the
appeal did not constitute a change justifying Rule 60(b) relief.
The Third Crcuit thus denied M. Mrris’'s request for a
certificate of appealability, and dism ssed the appeal. (Becker,
G eenberg and Cowen, C.J.; opinion by Becker.) 187 F.3d 333.

702. United States v. Mtchell, No. 96-1605 (E.D. Pa. 8/10/99) -
This case was before the Third Crcuit on remand fromthe United
States Suprene Court. The United States Suprene Court (see
Mtchell v. United States, 119 S.C. 1307 (1999)) reversed the
Third Crcuit’s previous holding in this case (see United States
v. Mtchell, 122 F.3d 185 (3d Cr. 1997)), that a defendant who
pl eads guilty no longer retains a Fifth Amendnent right not to
testify during sentencing. The Suprene Court held that a
defendant’s guilty plea does not waive that defendant’s Fifth
Amendnent privil ege against self-incrimnation for sentencing

pur poses, and that a sentencing court may not draw an adverse
inference fromthe defendant’s silence at sentencing. 1In the
current case, the Third G rcuit VACATED t he sentence inposed upon
t he defendant, and REMANDED the nmatter to the district court for
a new sentencing hearing to be conducted in accordance with the
Suprene Court’s opinion. (Sloviter, Roth and Mchel, C J.;
opinion by Sloviter.) 187 F.3d 331.

703. United States v. Lloyd, No. 98-7480 (MD. Pa. 8/13/99) -
This was an appeal froma dismssal of a petition filed pursuant
to 28 U S.C. 8§ 2255, challenging the sentence which was i nposed
under 18 U . S.C. 8 924(c)(1). The district court dismssed the §
2255 petition on the grounds that it was it was filed nore than
one year fromthe date of conviction and fromthe effective date
of the Antiterrorismand Effective Death Penalty Act, and was
thus tinme-barred. The district court also held that the claim
made in the § 2255 petition, a challenge under Bailey v. United
States, 516 U. S. 137 (1995), was procedurally defaulted because
of the failure to raise it on direct review, and that M. Ll oyd
could not satisfy the requirenment for excusing that procedural
default: a showi ng of actual innocence.

The Third Circuit concluded that M. Lloyd s § 2255 petition
was tinely filed according to 28 U S.C. 8§ 2255(3) because it was
filed within one year of the Suprene Court’s decision in Bousley
v. United States, 118 S.Ct. 1604 (1998), which found the Suprene
Court’s prior decision in Bailey to be retroactive. The Third
Circuit also concluded that M. Lloyd had not procedurally
def aul ted because his § 2255 petition had sufficiently alleged
actual innocence. (Mansmann, Wis and G bson, C. J.; opinion by
Mansmann.) REVERSED. 188 F. 3d 184.




704. United States v. Grth, No. 97-1042 (E.D. Pa. 8/16/99) -

Thi s appeal raised the issue of whether the defendant was
procedurally barred fromcollaterally challenging his guilty plea
to the charge of “using or carrying” a firearm®“during and in
relation to” a drug trafficking crinme in violation of 18 U.S.C. 8§
924(c)(1). The district court held that M. Garth had wai ved his
right to collaterally challenge the plea, and dism ssed the
petition without reaching the nerits.

On appeal, the Third Grcuit held that under Bousley v.
United States, 118 S.Ct. 1604 (1998), M. Grth nust be afforded
the opportunity to denonstrate whether he can satisfy the “actual
i nnocence” exception to the bar of procedural default. |[If he can
neet that burden, then the district court nust exam ne whet her
his plea was knowi ng and intelligent. REVERSED and REMANDED
(Roth, McKee and Rendell, C.J.; opinion by MKee; dissent by
Roth.) 188 F.3d 99.

705. United States v. Nathan, Nos. 98-6262, 98-6263, 98-6299 (D
N.J. 8/18/99) - This case addressed sentencing issues. The
first issue dealt wth the proper definition of a “stipulation”
under U . S.S.G 8 1B1.2. Specifically, a court nmust sentence a
defendant to the guideline which is nost applicable to the

of fense of conviction, unless, according to U S.S. G 1B1. 2(a),
the parties stipulated to a nore serious offense. The issue here
was whet her the defendants’ statenents during the factual basis
portion of the plea colloquies, which referenced a nore serious
of fense, anounted to stipulations for purposes of US. S.G 8§

1B1. 2(a) .

The Third G rcuit concluded that such statenents did not
anount to stipulations for purposes of U S. S.G 8§ 1Bl1.2(a)
because they were nade after the plea agreenent, and were not
part of the plea agreenent. Because the district court deened
t he defendants’ statenents to be stipulations to the greater
of fense of fraud, rather than the | esser offense of snuggling,
the Third Circuit REVERSED t he judgnments of sentence to the
extent that they relied upon the fraud guidelines in sentencing
t he def endants.

O her issues concerned whether an enhancenent for abuse of a
position of trust was properly applied at sentencing; whether
fraud | oss was properly conputed for sentencing; and whether a
def endant was able to pay a fine inposed. The Third Circuit
concluded that the district court’s application of the abuse of a
position of trust enhancenent was supported by the record and was
legally correct. However, the Court found the district court’s
conputation of fraud |loss to be inproper, and its nethod of
conputing the fine to be erroneous.




AFFI RVED in part and REVERSED in part and REMANDED to the
district court for resentencing. (Becker, Rendell and Garth,
C.J.; opinion by Becker; concurrence/di ssent by Rendell.) 188
F. 3d 190.

706. Hull v. Kyler, No. 97-7551 (MD. Pa. 8/23/99) - This was
an appeal in a habeas corpus action filed under 28 U S.C. § 2254.
This case was before the Third GCrcuit two tines previously. In
its first review of this case (see Hull v. Freeman, 932 F.2d 159
(3d Cir. 1991)), the Third Crcuit held that M. Hull’'s counsel
was constitutionally ineffective. 1In its second review of this
case (see Hull v. Freeman, 991 F.2d 86 (3d G r. 1993)), the Third
Crcuit held that M. Hull had procedurally defaulted his
ineffectiveness claim In this third appeal, the Court addressed
the i ssue of whether the Pennsylvania courts waived M. Hull’s
procedural default, and if they did, whether he had denonstrated
that his counsel’s deficient performance was prejudicial.

The Third G rcuit concluded that the Pennsylvania courts
wai ved M. Hull’s procedural default. The Court noted that it
had previously ruled that if M. Hull was given permssion to
file a notice of appeal nunc pro tunc, and the state suprene
court then denied that petition, the state courts woul d be deened
to have waived M. Hull’s procedural default. Thus, because both
of these events occurred, a procedural default resulted, and M.
Hul I could bring his claimin federal court. The Third Circuit
al so held that M. Hull was prejudiced by his counsel’s failure
to present any of the nunmerous pieces of avail abl e evidence
regardi ng his conpetency, or to challenge the governnent’s single
Wi tness at his short conpetency hearing.

REVERSED and REMANDED with directions to issue a wit of
habeas corpus conditioned on M. Hull’s being retried by the
Commonweal th. (Becker, Roth and Rendell, C J.; opinion by
Becker.) 190 F.3d 88.

707. DeSousa v. Reno, No. 99-1115 (E.D. Pa. 8/25/99) - M.
DeSousa commtted certain federal crinmes while a | egal resident
of the United States. M. DeSousa sought to avoid deportation
for those crinmes by applying for a discretionary waiver of

inadm ssibility under 8 U S.C. 8§ 1182(c). The Board of

| mm gration Appeals (“BlIA") ruled that as a deportable alien,

rat her than an excl udable alien, DeSousa was not eligible for a
di scretionary waiver. M. DeSousa then filed a petition for wit
of habeas corpus under 28 U.S.C. 8§ 2241 against the Attorney
General and the Imm gration and Naturalization Service; he argued
that fornmer 8 1182(c), as applied by the BIA violated the equal
protection guarantee of the Fifth Arendnent’s Due Process C ause
by irrationally distinguishing between aliens in deportation and
i n exclusion proceedings. The district court found that it had
habeas corpus jurisdiction to hear M. DeSousa’s clains, and then
granted the wit based on his equal protection challenge. On




appeal, the Third GCrcuit agreed with the district court that it
had jurisdiction, but disagreed with regard to the equal
protection challenge, finding that 8 1182(c), as applied by the
Bl A, does not violate the Fifth Anendnent’s equal protection
guarantee. The Third Crcuit REVERSED the district court’s grant
of the wit, and REMANDED to the district court with instructions
to dism ss the habeas corpus petition. (G eenberg, Alito and
Rosenn, C.J.; opinion by Geenberg.) 190 F.3d 175.

708. United States v. G bbs, Nos. 97-1374, 97-1736 and 97-1785
(E.D. Pa. 8/26/99) - The defendants were convicted of conspiring
to distribute cocaine and to possess cocaine with the intent to
distribute in violation of 21 U.S.C. § 846. The opinion focused
upon four of the issues which the defendants rai sed on appeal .

The first issue dealt with the scope of conspiracy liability
for a defendant whose sole involvenent in a conspiracy is the
pur chase of drugs from another nenber of the conspiracy. In
order to prove a defendant’s nmenbership in a conspiracy when that
def endant has only been in a buyer-seller relationship with a
menber of the conspiracy, the governnent nust prove that the
def endant purchased drugs fromthe conspiracy, and that he knew
that the individual from whom he purchased the drugs was part of
a larger drug operation. Since the governnment produced
sufficient evidence that the defendant was nore than a one-tine
buyer of drugs fromthe conspiracy, and that in buying drugs, he
was aware of part of the scope of the conspiracy, the evidence
was sufficient to support the conspiracy conviction under 21
U S.C § 846.

The second issue addressed a governnent agent’s testinony
about the neaning of coded drug conversations. The Court
concl uded that some of the testinony of the governnent expert
shoul d have been excl uded because, in interpreting |anguage that
the jury needed no assistance in interpreting, that testinony
vi ol ated Federal Rule of Evidence 702. However, the Court
rejected the argunent that the agent’s testinony violated Rule
704(b), reasoning that the testinony nerely translated the coded
drug | anguage, and did not opine on intent. Because there was
sufficient evidence of the defendant’s role as an enforcer for
t he conspiracy wi thout the inproper testinony, the error in
admtting the testinony was harmnl ess.

The third issue dealt with whether the introduction of
evi dence of a conspiracy’s use of violence violated Federal Rule
of Evidence 404(b). The Court concluded that the introduction of
this evidence did not violate Rule 404(b) because the violence
did not constitute an act separate fromthe conspiracy itself.

The fourth issue addressed whether the district court erred
in attributing various anmobunts of crack and powder cocaine to
each defendant based upon a governnent agent’s interpretation of
coded drug conversations. The Third G rcuit concluded that an
enforcer for a drug conspiracy nmay be held responsible for the




anount of drugs transacted by the conspiracy during the tine he
acts in that capacity, and upheld the sentences of all the
def endant s.

AFFI RVED. (Becker and Cowen, C.J., Stagg, D.J.; opinion by
Becker.) 190 F.3d 188.

709. United States v. Hunte, No. 97-1987 (E. D. Pa. 8/26/99) -
Thi s appeal raised one issue. The appellant argued that the
government had violated the “anti-gratuity statute,” 18 U S.C. 8§
201(c)(2), by making prom ses of |eniency to several cooperating
W tnesses in exchange for their truthful testinony against him
and that the district court erred in not suppressing the
testimony of these cooperating w tnesses. The appell ant based
this argunent exclusively upon the Tenth Circuit’s decision in
United States v. Singleton, 144 F.3d 1343 (19th Cr. 1998), which
the en banc Tenth Circuit had vacated by the tinme of the Third
Circuit’s opinion in this case (see 165 F.3d 1297 (10th Gr.
1999)). The Third Crcuit aligned itself with every other
circuit to have addressed this issue, including the en banc Tenth
Circuit in the second Singleton opinion, and rejected appellant’s
argunent. AFFIRVED. (Becker and Cowen, C. J., Stagg, D. J.;

opi nion by Cowen.) 193 F.3d 173.

710. United States v. Sharma, Nos. 98-7408, 98-7409, 98-7410 and
98-7454 (M D. Pa. 8/30/99) - The principle issue addressed in
this appeal was whether interest owed on a defaulted | oan
obt ai ned by fraud can be included in the calculation of the
anount of the victinm s |oss under the sentencing guidelines (see
US SG 8 2F1.1). The district court held that the interest
shoul d be included in the guideline |oss calculation, and the
Third Crcuit agreed. AFFIRVED. (G eenberg, Alito and Rosenn,
C.J.; opinion by Rosenn.) 190 F.3d 220.

*711. United States v. Loy, No. 98-3636 (WD. Pa. 9/8/99) - M.
Loy entered an unconditional plea of guilty to one count of

knowi ngly receiving child pornography through the mail in
violation of 18 U S.C. § 2252(a)(2), and a conditional plea of
guilty to one count of know ngly possessing three or nore itens
of child pornography produced using materials transported in
interstate commerce, in violation of 18 U . S.C. 8§ 2252(a)(4)(B)
The conditional plea preserved M. Loy’'s right to appeal the

i ssue of whether the search warrant was supported by probable
cause and whether the officers reasonably relied on the warrant
in good faith. M. Loy received a sentence of 33 nonths

i nprisonnment to be followed by three years of supervised rel ease.
The district court inposed special conditions of supervised
release, requiring M. Loy to undergo testing and treatnent for
drugs and al cohol, prohibiting himfrom having unsupervised
contact with mnors, and forbidding himfrom possessing




por nogr aphy of any type.

On appeal, M. Loy raised three issues. First, M. Loy
argued that the district court erred in failing to suppress the
evi dence obtained fromhis honme pursuant to the anticipatory
search warrant. Second, M. Loy argued that the search warrant
did not describe the itens to be seized with sufficient
particularity and that its overbroad | anguage could lead to the
m st aken sei zure of material protected by the First Anendnent.
Finally, M. Loy argued that the district court abused its
di scretion in inposing the special conditions of supervised
rel ease.

Wth regard to the first issue, the Court refused to rule
that anticipatory warrants, or warrants that beconme effective
upon the happening of a future event, are per se
unconstitutional. The Court held that anticipatory warrants
whi ch neet the probabl e cause requirenent and specifically
identify the triggering event are not per se unconstitutional.
The Court went on to find that the warrant in this case was not
supported by probable cause. Based upon M. Loy’ s statenent that
he kept his pornographic materials in a storage facility, there
was no nexus between the contraband and M. Loy’ s residence.
Furthernore, there were no facts in the affidavit to indicate
that M. Loy would take the contraband from his post office box
to his honme. Despite its finding that the warrant was not
supported by probable cause, the Court upheld the search and the
adm ssion of the evidence under the good faith exception
enunciated in United States v. Leon, 468 U S. 897, 926 (1984).

Wth regard to the second issue, M. Loy argued that the
phrase in the warrant “children under the age of 18" was
overbroad. More specifically, he argued that because sonme adults
| ook |ike mnors, this phrase could | ead the seizure of |egal
adul t pornography. The Court found that the search warrant was
not overbroad; that it described the materials to be sought wth
all the particularity required by the constitution; and that the
phrase “children under the age of 18" was not so uncertain as to
make the warrant defective.

Wth regard to the third issue, the Court found that the
district court did not abuse its discretion by inposing
provi sional drug treatnent as a condition of supervised rel ease.
However, the Court found that because the district court did not
properly explain its inposition of the other special conditions
of supervised rel ease (required al cohol testing and treatnent;
prohi bition agai nst unsupervised contact with mnors; and
prohi biti on agai nst possession of any kind of pornography), the
Court found that it could not properly review the inposition of

t hese condi tions. It therefore renanded the case back to the
district court, so that the district court could state its
reasons for these conditions. |In doing so, the Third G rcuit

rem nded the district court that under 18 U. S.C. 88 3583(d) (1)
and 3553(a)(2), the inposition of conditions of supervised



rel ease nust be reasonably related to the goals of deterrence,
protection of the public and rehabilitation of the defendant, and
that under 18 U . S.C. 8§ 3583(d)(2), the conditions inposed could
be no greater than necessary to neet those goals.

AFFI RVED in part, and REMANDED in part. (Sloviter and
Mansmann, C.J., Ward, D.J.; opinion by Ward.) 191 F.3d 360.
Congratul ati ons to Assistant Federal Public Defender Markéta Sins
who handl ed this case.

712. United States v. Harple, No. 99-1040 (E.D. Pa. 9/10/99) -
M. Harple appeal ed his conviction for conspiracy to conmt arson
in violation of 18 U S.C. §8 371, arson in violation of 18 U S. C
8 844(i), and aiding and abetting arson in violation of 18 U S.C
8§ 2. The appeal raised two issues: (1) whether the police

of ficers had reasonabl e suspicion under Terry v. Giio, 392 U S. 1
(1968) to effect a stop of the automobile in which M. Harple was
a passenger; and (2) whether the officers subsequently had
probabl e cause to arrest M. Harple and to conduct a search of
the autonobile and its occupants.

The Court held that the officers based their investigatory
stop upon reasonabl e suspicion. The Court based its finding of
reasonabl e suspicion on the followng factors: the proximty of
the car to the fire; the fact that the car was driving in an
ot herw se desol ate area; the fact that the car matched a
description received fromanother officer; and the fact that the
car started noving in an unusually careful manner.

The Court also held that the officers had probabl e cause to
arrest the occupants of the autonobile, including M. Harple, and
to conduct a search of the autonobile and its occupants. The
Court reasoned that the officers had knowl edge of where the arson
happened and that the officers stopped the car carrying M.
Harpl e shortly after the arson occurred. Furthernore, the
of ficers spotted the car noving in an abnormally cautious manner
| ess than three bl ocks away fromthe fire, and after the stop,
the officers discovered hand-held scanners tuned to police and
fire departnment frequencies. AFFIRVED. (G eenberg and Alito
C.J., Stafford, D.J.; opinion by Alito.) 202 F.3d 514.

713. United States v. Chanbers, No. 97-5501 (D. N.J. 9/13/99) -
Thi s appeal raised the issue of whether a notion for return
of property filed pursuant to Federal Rule of Crim nal Procedure
41(e) is noot because the governnent no | onger possesses the
property that was seized at the tinme of the appellant’s arrest.
The Court held that a notion for return of property does not
becone noot nerely because the governnent no | onger retains the
sei zed property. The Court also concluded that the district
court shoul d have taken evidence to determ ne whether the
government properly di sposed of the property. The Court
t herefore VACATED the district court’s order denying the notion,




and REMANDED for further proceedings. (Mansmann, Rendell and
Stapleton, C. J.; opinion by Rendell.) 192 F.3d 374.

714. United States v. MKenzie, No. 98-5490 (D. N.J. 9/22/99) -
M. MKenzie pled guilty to violation of 8 U S.C. 88 1326(a) and
(b)(2) by knowingly and willfully re-entering the United States
after being deported subsequent to his conviction for an
aggravated felony. The district court sentenced himunder the
applicable guideline, US S G § 2L1.2, to a 41-nonth term of

i mprisonment. On appeal, M. MHKenzie challenged the district
court’s refusal to give hima two-|evel downward departure
pursuant to Application Note 5 to U S.S.G § 2L1.2.

At sentencing, M. MKenzie received a 16-1evel enhancenent
under U . S.S.G 8 2L1.2(b)(1)(A) for having a prior aggravated
felony conviction. Application Note 5 to 8 2L1.2 provides that
def endants who receive that 16-1evel enhancenment nay receive a
two-1 evel downward departure if the prior aggravated fel ony
conviction neets the following criteria: it is the defendant’s
only prior aggravated felony conviction; it was not a crinme of
violence or a firearns offense; and its termof inprisonment did
not exceed one year.

M. MKenzie' s prior felony conviction was for possession of
crack cocaine with the intent to distribute it. He received a
t hree-year sentence for this prior offense, but two years and
three nonths of that sentence were suspended. M. MKenzie
argued that, based upon the partial suspension of the sentence,
his sentence did not exceed one year, and he was thus eligible
for the departure. The district court, however, held that he was
not eligible for the departure because, notw thstanding the
partial suspension of the sentence, a term of inprisonnment
exceedi ng one year was actually inposed. The Third Circuit
agreed with the district court. AFFIRMED. (G eenberg, Scirica
and Rendell, C. J.; opinion by Geenberg.) 193 F. 3d 740.

715. Ngo v. Inmigration and Naturalization Service, No. 97-1419
(E.D. Pa. 9/24/99) - This was an appeal in a habeas corpus
action filed pursuant to 28 U. S.C. 8§ 2241. The issue on appeal
was whet her aliens who have commtted serious crinmes in the
United States may be detained in custody for a prol onged period
when the country of origin refuses to allow the individual’s
return at the conclusion of their termof incarceration. The
Third Grcuit ruled that such detention is permtted by statute,
and is constitutional if the government provides individualized
periodic review of the alien’s eligibility for rel ease on parole.
Because the petitioner in this case did not receive such review,
the Court granted a wit of habeas corpus subject to the right of
the Imm gration and Naturalization Service to pronptly institute
appropriate admnistrative action. REVERSED and REMANDED.

(Roth, Weis and Cowen, C.J.; opinion by Wis.) 192 F.3d 390.




716. WIlson v. United States Parole Conm ssion, No. 98-7452
(MD. Pa, 9/29/99) - This was an appeal fromthe denial of a
petition for wit of habeas corpus which was filed pursuant to 28
U S C § 2241.

M. WIlson was in federal custody but had not yet been
received by the penitentiary for service of his sentence, when he
attenpted to contract for the nurders of several people. Several
years later, M. WIson was being considered for parole. Based
upon his conduct while he was in federal custody but before he
had begun to serve his sentence, the United States Parol e
Comm ssion found that M. WIson s incarceration should be
prol onged and his parole eligibility delayed. The Parole
Commi ssion based this conclusion upon 28 CF. R § 2.36 which
deals with “the sanctioning of disciplinary infractions or new
crimnal behavior commtted by a prisoner subsequent to the
commencenent of his sentence.”

The district court held that the Parole Conmi ssion’s
interpretation of its own guidelines was reasonabl e because M.
Wl son was in federal custody awaiting trial on another
indictment at the time of the new crimnal behavior, and denied
the petition for a wit of habeas corpus. On appeal, the Third
Circuit noted that 28 C.F. R 8 2.10 defines sentence
commencenent as “the date on which the person is received at the
penitentiary.” As a result, the Third Crcuit found that M.

Wl son’s sentence had not yet commenced at the tinme when he
attenpted to contract for the nmurders of several people, and that
t he Parol e Comm ssion had contravened its regulation to which it
is bound. The Court thus VACATED the district court’s judgnent
and REMANDED the case with directions to the Parole Conm ssion to
recal culate M. WIlson's parole eligibility date. (Mansmann,
Rendel | and Stapleton, C. J.; opinion by Mansmann.) 193 F.3d 195.

717. United States v. Holnmes, No. 98-1703 (E.D. Pa. 9/29/99) -
The appellant in this case was a disbarred attorney and

accountant, who pled guilty to conspiracy, bank fraud, wre
fraud, mail fraud, interstate transportation of stolen property,
income tax fraud and forgery of two federal judges’ signatures.
The district court sentenced himto 96 nonths in prison and
ordered himto pay restitution in the anount of $1, 899, 838.80 and
a special assessnent in the anount of $8,650.00. On appeal, M.
Hol mes chal | enged the district court’s upward departure fromthe
sentencing guidelines by two | evels for extraordi nary abuse of a
position of trust; the district court’s inposition of restitution
wi thout formally determning his ability to pay; and the district
court’s cal culation of the anmount of the special assessnent.

The Third Crcuit held that the two-1evel upward departure
for extraordi nary abuse of a position of trust was not nmade on a
legally inperm ssible basis, and was within the district court’s
di scretion. However, the Court found that the district court did




not undertake the factual inquiry that is required of it before
determ ning the amount of restitution, and that the district
court had incorrectly conputed the special assessnent by
i ncludi ng dism ssed counts. The Court therefore vacated the
restitution order and renmanded the case so that the necessary
factual findings could be nade regarding the ability to pay
restitution, and al so remanded so that the district court could
i npose the correct special assessnent.

AFFI RVED in part, and VACATED and REMANDED in part.
(Sloviter and Roth, C J., Pogue, Judge, Ct. of Intn'| Trade;
opinion by Sloviter.)

718. United States v. Inenec, No. 98-1912 (E.D. Pa. 9/30/99) -
The sole issue in this appeal was whether the district court
erred when it inposed a two-point upward departure for
obstruction of justice, pursuant to U S.S.G § 3Cl.1. The
district court based the enhancenent upon M. Inenec’s failure to
appear at a state court proceeding. M. Inmenec argued that
because his failure to appear occurred in a state court
proceedi ng, rather than a federal court proceeding, it was
outside of the ambit of U S. S .G 8§ 3ClL.1. The resolution of this
appeal turned on whether the | anguage “instant offense” in 8
3Cl.1 was interpreted to refer to crimnal conduct underlying the
specific offense of conviction, as the governnent contended, or
if it islimted to the specific offense of conviction itself, as
M. lnmenec contended. The Court agreed with the governnment’s
interpretation of the guideline, and held that 8 3Cl.1 requires a
two- | evel enhancenent when a defendant fails to appear at a
judicial proceeding, state or federal, relating to the conduct
underlying the federal crimnal charge. AFFIRVED. (Nygaard,
Cowen and Stapleton, C. J.; opinion by Stapleton.) 193 F.3d 206.

719. United States v. Pitt, Nos. 98-7383 and 98-7497 (M D. Pa.
10/1/99) - The main issue in this appeal was the defendants’
contention that they suffered prejudicial error as the result of
the district court’s refusal to give a jury instruction based on
their defense of public authority. The Third G rcuit found no
error in the district court’s refusal to give the public
authority defense instruction.

The defendants al so argued that the evidence was
insufficient to support some of the convictions; that the
district court erred in refusing to dism ss the indictnent based
upon out rageous governnent conduct; that the governnment failed to
nmeet its burden of proving the venue of the alleged of fenses;
that a mstrial should have been granted on the basis of certain
statenents which the governnent nmade during its closing argunent;
that the district court erred in applying a sentence enhancenent
under U.S.S.G 8 2D1.1; and that the district court’s nolding of
the jury’s special verdict on forfeiture violated the right to
have the jury determ ne the issue and the amount of forfeiture.




The Court rejected all of these issues and AFFIRVED. (G eenberg
and Alito, C.J., Dowd, D.J.; opinion by Dowd.) 193 F.3d 751

720. United States v. Anster, No. 98-7625 (M D. Pa. 10/7/99) -
The appellant’s prior crimnal history included two pleas of nolo
contendere for which he received sentences of probation. Both of
t hese cases were eventually dismssed. The issue presented in
this appeal was whether the district court correctly treated

t hose two nol o contendere cases as sentences under U.S.S. G 8§
4A1. 2(f) when calculating his crimnal history score under
US S G 8 4A1.1(c). The Third Crcuit held that the district
court did not err by including the nolo contendere pleas in the
conputation of the appellant’s crimnal history score. US. S G
8 4A1. 2(f) unequi vocally states that such cases are properly
included in the crimnal history conmputation. (Scirica and
McKee, C.J., Schwarzer, D.J.; opinion by Scirica.) 193 F.3d 779.

721. United States v. Medford, Nos. 98-1647 and 98-1648 (E. D

Pa. 7/2/99) - The defendants pled guilty to conspiracy in
violation of 18 U S.C. §8 371, theft of objects of cultural
heritage in violation of 18 U.S.C. § 668(b)(1), and receipt and
conceal ment of stolen objects of cultural heritage in violation
of 18 U.S.C. 8 668(b)(2). Under the ternms of the plea agreenent,
t he governnent promsed to file a notion for sentence reduction
under U . S.S.G 8 5K1.1, if the defendants provided substantia
assi stance. At sentencing, the district court considered
appraisals fromtwo experts regarding the valuation of the stolen
obj ects, and selected a valuation which was the m dpoint of the
two appraisals. Also at sentencing, the government declared that
its 8 5K1.1 notion gave the district court “perm ssion” to
depart, but did not constitute a recommendati on that departure
shoul d occur. In inposing the sentence, the district court found
that the sentencing range conputed in the Presentence Report did
not “sufficiently enconpass the egregi ousness of the offenses,”
and departed upwards by four levels. The defendants had no prior
war ni ng of the possibility of such a departure.

On appeal, the defendants argued that the governnent
violated the plea agreenent by filing a 8§ 5K1.1 notion for
departure and then refusing to recormmend such a departure at
sentencing, and that the government acted in bad faith by failing
to make a stronger 8 5K1.1 notion at sentencing. The defendants
al so argued that the district court m sapplied the Sentencing
GQuidelines by arbitrarily selecting the mddle value fo the high
and | ow estimates of the fair market value of the stolen itens as
t he amount of | oss sustained for sentencing guideline purposes;
by departing upward wi thout providing sufficient advance notice
of its intentions; by departing upward based on a ground that had
al ready been taken into consideration by the sentencing
gui del i nes; and by departing upward without articulating its




reason for the extent of the departure.

The Court of Appeals interpreted the plain | anguage of the
pl ea agreenent to require only that the governnent file a 8§ 5K1.1
notion allowng the district court to depart. The plea agreenent
did not require the governnment to reconmend a downward departure
at the sentencing, and it also did not require the governnment to
recomend departure. As a result, the Court found no violation
of the plea agreenent. The Court al so found that because the
government conplied with the terns of the plea agreenent, it did
not act in bad faith by failing to make a stronger 8 5K1.1 notion
at sentencing.

The Court of Appeals found that the district court’s
selection of the mdpoint of the two appraisals of the stolen
goods as the valuation for sentencing purposes violated the
Court’s prior decision in United States v. Mele, 989 F.2d 659
(3d Cir. 1993). Mele held that where the fair market val ue of
| oss sustai ned ranges between two equal |y pl ausi bl e esti mates,
courts should generally adopt the | ower end of the estimated
range, unless there is evidence to support the higher end of the
range. Furthernore, the evidence supporting the higher end of
t he range nust be supported by “sufficient indicia or
reliability,” and the court mnust explain on the record why it
relied on the estimate at the higher end of the range. The Court
of Appeal s also found that district court should have given
advance notice of its intention to depart upward, and that a
district court which departs upward should state on the record
its reason for the extent of the departure. However, the Court
of Appeals found that the district court’s reason for the upward
departure, that the intangible effects of the crine commtted
were not sufficiently addressed by the applicabl e sentencing
range, was not a factor already considered by the sentencing
guidelines. See U S . S.G 8§ 2Bl1.1, commentary note 5.

The Court of Appeals thus VACATED t he sentence and REMANDED
for resentencing. (Geenberg and Alito, C J., Ackerman, D.J.;
opinion by Alito.) 194 F.3d 419.

722. United States v. Roberson, No. 97-7309 (M D. Pa. 10/14/99)
- The Anti-Terrorismand Effective Death Penalty Act (" AEDPA")
cont ai ns “gat ekeepi ng” provisions requiring that an applicant who
wants to file a second or successive 8 2255 notion obtain from
the court of appeals “an order authorizing the district court to
consider the application.” See 28 U.S.C. 88 2244(b)(3)(A and
2255. The court of appeals may grant such an order only if the
notion contains newy di scovered evidence sufficient to establish
that no reasonabl e factfinder would have found the novant guilty
of the offense, or a previously unavail able rule of
constitutional |aw which the Suprene Court has nade retroactive
to cases on collateral review.

This case raised the issue of whether the application of
AEDPA’ s gat ekeeping provisions to a second 8 2255 notion filed



after AEDPA s effective date, produces an inperm ssible
retroactive result if the applicant filed his first 8§ 2255 notion
before AEDPA' s enactnent. The Third Crcuit concluded that a
district court would have precluded M. Roberson fromfiling his
second 8§ 2255 notion under pre-AEDPA |aw. Therefore, the
application of AEDPA s gatekeepi ng provisions did not have an

i nperm ssible retroactive effect. The Court thus denied M.
Roberson’s request for authorization to proceed with his second 8§
2255 notion. (Greenberg, Alito and Godbold, C J.; opinion by
Alito.) 194 F.3d 408.

723. United States v. Yeanman, Nos. 98-1102 and 98-1146 (E.D. Pa.
10/ 15/99) - The defendant was convicted of conspiracy, wire fraud
and securities fraud, and appealed the jury's verdict as well as
his sentence. On cross appeal, the governnent chall enged the
sent ence.

The defendant argued that the district court erred in
concluding that he had a duty to disclose an SEC i nvestigation
which resulted in a cease and desi st order being entered agai nst
him and by admtting at trial evidence which allowed the jury to
consi der the nondi sclosure of this information in the
determ nation of guilt. The defendant argued that his conviction
shoul d be reversed based upon the adm ssion of such evidence; a
new trial granted; and the evidence in question excluded upon
retrial. The Third Circuit rejected this argunent.

The defendant al so challenged the jury instructions, and the
Third Crcuit also rejected those challenges. The Court reasoned
that the principle of jury unanimty applies to the offense
commtted, and not to the nmeans by which the offense was
commtted, and that the district court’s unanimty instruction
was therefore sound. The Court al so reasoned that the district
court did not err by instructing the jury that it could find a
Securities Act violation based solely on the defendant having
hel d and transferred restricted stock.

Wth regard to the sentence, the defendant raised one
chal | enge, and the governnent raised three. The defendant
chal l enged the district court’s upward departure based on its
finding that his fraudul ent acts caused the | oss of confidence in
an inportant institution. The governnment chall enged the district
court’s finding of no loss under U S.S.G 8 2F1.1; the district
court’s failure to inpose a four-level increase under U S.S.G 8§
2F1.1(b)(6) for a substantial effect on a financial institution;
and the district court’s refusal to inpose a special skills
enhancenment under U.S.S.G § 3B1.3.

The Court found that the district court’s limted factual
findings did not support its conclusion that no actual |oss was
occasi oned, and also that the district court’s findings do not
support its holding that the defendant did not jeopardize the
safety and soundness of an inportant institution. The Court
t heref ore REMANDED for application of U S.S.G 8§ 2Fl1.1 and




2F1.1(b)(6). The Third CGrcuit al so REMANDED for the district
court to reevaluate its decision to inpose a one-|level upward
departure. And finally, the Third Grcuit found that the
district court had m sconstrued the applicable | aw, and REMANDED
for the district court to apply U S. S.G § 3B1.3. (Sloviter
Nygaard and Stapleton, C. J.; opinion by Stapleton.) 194 F. 3d
442.

724. United States v. Rodia, No. 98-5522 (D. N.J. 10/20/99) -
Title 18 U.S.C. 8§ 2252(a)(4)(B) crimnalizes the possession of
child pornography that has not itself traveled in interstate
conmerce, but was created with materials that had traveled in
interstate comerce. This appeal addressed the question of
whet her it was within Congress’ power under the Conmerce C ause
to enact 8§ 2252. In this case, the Polaroid filmused to create
the child pornography had traveled in interstate commerce.

The statute at issue in this case has a jurisdictional
el enent or “hook,” which is a clause ained at limting the
application of the statute to activity substantially affecting
interstate commerce. The Third G rcuit concluded that the
jurisdictional elenment in 8§ 2252(a)(4)(B) does not ensure that
only activity with a substantial effect on interstate comrerce
conmes within the anbit of the statute. Thus, the Court
consi dered whet her Congress coul d reasonably have believed that
the intrastate possession of child pornography nade with
materials that traveled interstate has a substantial effect on
the interstate comrerce of child pornography. The Court noted
that it had m sgivings because of the breadth of § 2252, but
still held that Congress could have rationally believed that the
i ntrastate possession of pornography substantially affects
interstate commerce. Intrastate possession |ikely fosters the
possessor’s demand for additional child pornography, sone of
which will cone frominterstate sources. Thus, discouraging the
i ntrastate possession of pornography will cause sonme child
por nographers to | eave the realmof child pornography conpletely,
which in turn will reduce the interstate demand for pornography.
Furt hernmore, Congress has historically regulated interstate
commerce in child pornography, and Congress hoped to cl ose a
remai ni ng |l oophole in the law by crimnalizing intrastate
possessi on of the sane. AFFIRMED. (Becker, Roth and Rendell,
C.J.; opinion by Becker.) 194 F.3d 465.

725. Jones v. Morton, No. 98-5230 (D. N.J. 10/25/99) - This was
an appeal fromthe denial of a petition for wit of habeas
corpus, filed pursuant to 28 U S.C. 8 2254. The Third Circuit
agreed with the district court that the petition was time-barred
under the AEDPA's one-year statute of limtations (28 U S.C. 8§
2244(d) (1)), and AFFIRMED the denial of the petition. (Scirica
and Stapleton, CJ., Geen, D.J.; opinion by Scirica.) 195 F.3d 153.




726. United States v. Applewhaite, Nos. 98-7541 and 98-7624 (D
V.I. 11/2/99) - The defendants were convicted of conspiracy in
violation of 18 U S.C. 8§ 371; carjacking in violation of 18

U S.C 8§ 2119(2); hindering the comunication of information
relating to the conm ssion of a federal offenses in violation of
18 U.S.C. 8§ 1512(b)(3); destruction of evidence in violation of
18 U.S.C. 8§ 1512(b)(2)(B); attenpted first degree nurder in
violation of 14 V.1.C 88 922(a)(1), 331 and 11; and kidnaping in
violation of 14 V.1.C. 88 1051 and 11. On appeal, the defendants
argued that the evidence was insufficient to sustain the jury’'s
verdict. The Third Crcuit agreed that the evidence was
insufficient to support the conviction for carjacking under 18
US C 8§ 2119(2), and REVERSED that conviction. However, the
Court AFFIRMED all of the other convictions. (Nygaard, MKee and
Rendell, C J.; opinion by MKee.) 195 F.3d 679.

727. United States v. Mller, No. 97-7438 (MD. Pa. 11/30/99) -

The defendant pled guilty to conspiring to distribute crack
cocaine and then filed a direct appeal challenging the
vol untariness of his appeal; the Third Crcuit affirmed the
conviction. After the direct appeal, the defendant filed two pro
se post conviction notions in the district court challenging his
indictment. The district court, acting sua sponte,
recharacterized the two notions as a single 28 U S.C. § 2255
notion and dism ssed themon their nerits.

On appeal fromthe dismssal, the Third Crcuit noted that
over the years district courts have conmonly recharacterized
def endants’ pro se post-conviction notions as 8 2255 noti ons.
However, this practice poses a potential problemunder the new
Antiterrorismand Effective Death Penalty Act (“AEDPA’) which
bars federal prisoners fromattacking their convictions through
second or successive habeas corpus petitions, except in very
[imted circunstances. To prevent this problem the Third
Circuit held that before characterizing pro se post convictions
notions as 8 2255 notions, district courts nust take certain
prophyl actic measures. Specifically, upon receipt of a pro se
pl eadi ng chal l enging an i nmate’s conviction or incarceration —
whet her the notion is styled as a § 2255 notion or not — a
district court should issue a formnotice regarding the effect of
such pleading in light of the AEDPA. The notice should advi se
the petitioner that he can (1) have his notion rul ed upon as
filed; (2) have his notion recharacterized as a 8 2255 noti on and
heard as such, but lose his ability to file a second or
successive petition absent certification by the court of appeals;
or (3) withdraw his petition and file one all-inclusive § 2255
petition within the one-year statutory period prescribed by the
AEDPA

Because the district court did not provide such notification
in this case, the Third Crcuit set aside its decision to
recharacterize his two post-conviction notions, VACATED the




district court’s order of dism ssal, and REMANDED for further
proceedi ngs. (Becker and Garth, C J., Pollak, D.J.; opinion by
Becker.)

728. United States v. Johnson, No. 98-2012 (E.D. Pa. 12/2/99) -
The appel | ant was convicted of two counts of conspiracy to
interfere with interstate cormmerce by robbery in violation of 18
U S C 8§ 1951, and one count of use of a firearmduring a crine
of violence in violation of 18 U S.C. §8 924(c)(1). On appeal,
t he appel lant argued that the district court had erred by (1)
enhancing his sentence by four levels for use of a dangerous
weapon during a robbery (see U S.S.G 8 2B3.1(b)(2)(D; (2
declining to conduct an in canera review of the presentence
reports of two cooperating governnent w tnesses to check for
i npeachnent material; (3) restricting defense questioning of the
cooperating governnment w tnesses regardi ng other robberies they
have participated in; (4) ruling the government’s failure to
di scl ose certain excul patory material under Brady v. Maryl and,
373 U.S. 83, 83 S.Ct. 1194 (1963) until after trial was harmnl ess
error; (5) admtting testinony of the cooperating governnent
W t nesses when special treatnent they received m ght anmount to
paynment in violation of the crimnal gratuity statute, 18 U S.C
8§ 201(c)(2); (6) allowing testinmony of an uncharged robbery
all egedly involving the appellant; and (7) instructing the jury
that it could consider the appellant’s “inmediate flight”
followng his indictnment. The Third Grcuit rejected all of
t hese argunents, and AFFIRVED. (Nygaard, Alito and Rosenn, C. J.;
opi nion by Nygaard.) 199 F.3d 123.

729. United States v. Mrley, No. 98-1894 (E.D. Pa. 12/8/99) -
The defendant was tried on charges of crimnal conspiracy,
bank fraud, mail fraud and wire fraud; the charges arose fromhis
attestation to a forged signature on a fake will. This appeal
rai sed the issue of whether the district court abused its
di scretion by allow ng the prosecution to introduce during the
trial “prior bad acts” evidence pertaining to an incident that
occurred 14 nonths prior to the events charged in the indictnent.
That evi dence was that the defendant had asked his parents, both
of whom were notaries, to notarize signatures on bonds that had
been signed out of their presence. The signatures were
forgeries, but the governnment did not contend that the defendant
knew t hat when he asked his parents to notarize the bonds;
i nstead, the governnment contended that the evidence was rel evant
to his “intent, knowl edge and absence of m stake” in the signing
of the fake will of a dead man he had never net. The Third
Circuit held that the district court abused its discretion by
all owi ng the prosecution to introduce the evidence about the
i nproperly notarized bonds, and thus VACATED the defendant’s
conviction and ordered a newtrial. (Mansmann, MKee and
Stapleton, C.J.; opinion by MKee.) 199 F.3d 129.




730. United States v. Zw ck, No. 98-3641 (WD. Pa. 12/15/99) -

The appel | ant was convicted of bribery under 18 U S.C. § 666
which is entitled Theft or bribery concerning prograns receivVving
Federal funds. The appellant argued that the evidence was
insufficient to support his conviction under this statute,
because the governnent failed to prove the existence of any
connection between his conduct and federal funds or progranm ng.
The Third G rcuit agreed, and VACATED the conviction and REMANDED
for a new trial

The appel |l ant al so argued that the district court erred in
failing to award hima third point reduction in his offense |evel
for acceptance of responsibility under U S . S.G 8 3EL1.1. The
district court did not fully address, |et alone resolve, whether
the appellant’s pre-trial activity entitled himto the third
poi nt under § 3El1.1(b). The Third Crcuit therefore VACATED the
sentence and REMANDED to the district court for consideration of
whet her the appellant tinely provided conplete infornmation to the
governnment, or, whether his expression of his intent to plead
guilty was sufficiently tinmely to permt the conservation of
government and court resources, thus entitling himto the third
poi nt under 8§ 3EL. 1(b).

The appel l ant raised three other issues which the Third
Circuit rejected as neritless. Those issues included the
followng: (1) that there was insufficient evidence establishing
that the appellant acted as an agent of an entity that received
the requisite anbunt of federal funds as 18 U.S.C. § 666
requires; (2) that the governnent failed to establish that the
appel l ant intended to be influenced “in connection wth any
busi ness transaction, or series of transactions of such
or gani zati on, government, or agency involving anything of val ue
of $5,000 or nore” as 18 U.S.C. 8 666(a)(1)(B) requires; and (3)
that the district court inproperly instructed the jury that the
future value of the transaction can be taken into account. (Roth
and Rendell, C J., Pollak, D.J.; opinion by Rendell.) 199 F.3d
672. CONGRATULATI ONS TO SHELLEY STARK, F.P.D. FOR THE WD. OF
PA., WHO HANDLED THI S CASE! !

731. United States v. Santiago, No. 99-1158 (E.D. Pa. 12/20/99)
- The appel l ant was convicted in the district court of
possession of a controlled substance with intent to distribute in
violation of 21 U S. C. §8 841(a)(1l), and sentenced to the
mandat ory m ni mum sentence of ten years inprisonnment. At
sentencing the appellant noved under U.S.S.G 8§ 5K2.0 for a
downward departure fromthe mandatory m ni nrum sentence. He
argued that he had been the victimof a shooting accident that
initially left him paralyzed, and although he regai ned the use of
his | egs, he continued to experience nmedical difficulties.

The district court refused to grant the departure, and on
appeal , the appellant challenged that refusal. The Third Crcuit
AFFI RVED, reasoning that district courts |ack the authority under




8§ 5K2.0 to depart downward froma statutory mandatory m ni num
5K2.0 provides for a departure only fromthe guidelines.
Furthernore, departures fromstatutory mandatory m ni nuns can
only occur pursuant to 18 U.S.C. 88 3553(e) and 3553(f), which
did not apply in this case. (Nygaard, MKee and Garth, C J.;
opinion by Garth.) 201 F.3d 185.

732. United States v. Akande, No. 98-5526 (D. N.J. 12/28/99) -

In this appeal, the Third GCrcuit held that an order of
restitution inposed in a crimnal case may not include | osses
caused by conduct that falls outside the limts established by a
guilty plea. Thus, because the district court in this case added
restitution for fraudul ent conduct that occurred before the date
of the offense as established in the plea agreenent and plea
colloquy, the Third Crcuit REMANDED for a reduction of the
anount of restitution assessed. (Roth and Wis, C J., Shadur,
D.J.; opinion by Wis.) 200 F.3d 136.

733. United States v. Stephens, No. 99-5309 (D. N.J. 12/28/99)
- In this appeal, the defendant challenged the district
court’s inposition of a relevant conduct enhancenent at
sentencing pursuant to U.S.S.G § 1B1.3(a)(1)(A), based upon
conduct which could not have been charged because the statute of
[imtations had expired. The Third Grcuit held, in accordance
wi th seven other courts of appeals, that conduct that is not
char geabl e because the statute of limtations has expired may be
considered in determ ning the appropriate sentence under the

gui delines. AFFIRMED. (Alito and Stapleton, C J., Feikens,
D.J.; opinion by Alito.) 198 F.3d 389.

734. United States v. Thayer, No. 98-1750 (E.D. Pa. 12/28/99) -
The appel l ant was convicted of willful failure to pay
federal withholding and F.1.C A taxes in violation of 26 U S.C
§ 7202 and 18 U.S.C. §8 2; willful filing of false clains against

t he governnent, in violation of 18 U S.C. 88 2 and 152; and

wi | I ful conceal nent of bankruptcy-estate assets, in violation of
18 U.S.C. 88 2 and 152. On appeal he chall enged both his

convi ctions and his sentence.

The appeal presented the issues of whether a “person”
required to pay w thhol ding taxes according to 26 U.S.C. § 7202
enconpasses corporate officers and part-owners of corporations,
and whet her a person has net all of the elenents for conviction
under 8 7202 when he collects w thhol ding taxes and accounts for
them on corporate tax returns, but does not actually pay the
taxes. The Third Crcuit held that corporate officers and part-
owners of corporations are “person[s]” for purposes of 26 U S.C
8 7202, and can thus be crimnally liable for the failure to pay
wi t hhol di ng taxes. The Court further held that a person can be
properly convicted under 8 7202 even if he collects and accounts



for withholding taxes before failing to pay them

The appel l ant al so chal | enged the sufficiency of the
evi dence regardi ng his bankruptcy fraud conviction, as well as
the jury instructions. The Third GCircuit held that there was
sufficient evidence fromwhich the jury could have concl uded t hat
t he defendant’ s use of corporate funds to nmake paynents on a
condom nium held in his nane was an attenpt to hide corporate
assets fromthe bankruptcy court and fromcreditors. The Court
al so held that the district court’s jury instructions were
accurate, non-prejudicial and not confusing, and that the
instructions properly described the elenents of the offenses and
correctly stated the | aw

Finally, the appellant challenged his sentence. The Third
Circuit rejected the argunent that the district court had erred
in failing to group the offenses under U.S.S. G § 3D1.2(b).
Because the offenses had different victins, the Third Crcuit
held that the district court had correctly refused to group.
However, the Third Crcuit agreed with the appellant’s argunent
that the district court erred in enhancing the sentence for his
bankruptcy fraud conviction under U S.S.G 8§ 2F1.1(b)(4)(B) for
violation of a judicial process; nothing in the guidelines
suggests that the drafters intended as a general nmatter to
sentence bankruptcy fraud nore strictly than other types of
f raud.

The Third Circuit AFFIRMVED the convictions, but VACATED the
j udgnment of sentence and REMANDED for further proceedings.
(Scirica and McKee, C.J., Brotman, D.J.; opinion by Scirica.)
201 F. 3d 214.

2000 Slip Opinions

735. Rios v. Wley, No. 99-3297 (MD. Pa. 1/4/00) - This was an
appeal froman order granting a petition for wit of habeas
corpus which had been filed pursuant to 28 U . S.C. § 2241. The
sol e i ssue on appeal was whether the district court erroneously
determ ned that the petitioner was entitled to credit on his
federal sentence for a pre-sentence period of 22 nonths during
which he was in federal detention pursuant to a wit of habeas
corpus ad prosequendum The Third Crcuit held that the
petitioner was entitled to such credit, and AFFIRVED the district
court’s order. (G eenberg, Scirica and Rendell, C. J.; opinion by
Greenberg.) 201 F.3d 257.

736. United States v. Faulks, No. 98-2061 (E.D. Pa. 1/18/00) -
The defendant appeal ed his sentence and the Third Crcuit
reversed and remanded for resentencing. Upon remand, the
district court inposed the new sentence by a witten judgnment in
t he defendant’ s absence. 1In this, the second appeal, the Third
Circuit addressed the issue of whether the case needed to again




be remanded for resentencing because the district court inposed

t he new sentence by a witten judgnent, and in the defendant’s
absence. The Third Crcuit held that the defendant had to be
resentenced in person, despite the fact that in an ancillary
proceedi ng after the new sentence was inposed, the district court
i nfornmed t he defendant of the new sentence it had al ready

i nposed. The sentence was thus VACATED and the case REMANDED to
the district court for resentencing. (Becker, G eenberg and
Cudahy, C.J.; opinion by Becker.) 201 F.3d 208.

737. United States v. Walker, No. 99-3071 (MD. Pa. 1/20/00) -

The was an appeal from a sentence received for assaulting a
pri son enpl oyee. The issue raised was whether a prison cook
supervisor is a “corrections officer” for purposes of a three-
level “Oficial Victinm enhancenent under U S.S.G 8§ 3Al. 2(b).
This was the second tine that the Court addressed this issue in
this case. See United States v. Walker, 149 F. 3d 238 (3d Gr.
1998) .

The Third Grcuit ruled that the district court erred in
enhanci ng the sentence under 8 3Al.2(b). The prison cook
supervi sor did not spend significant tinme guarding prisoners, and
was not engaged in the act of guarding prisoners when he was
struck. The Court thus VACATED the judgnent of the district
court and REMANDED with instructions to resentence w thout an
enhancement under 8§ 3Al.2(b). (Becker and Garth, C. J., Poll ak,
D.J.; opinion by Becker; dissent by Garth.) 202 F.3d 181.

738. United States v. Mcdory, No. 97-3057 (WD. Pa. 2/1/00) -
Thi s appeal raised the issue of whether the appell ant
recei ved constitutionally adequate notice for the admnistrative
forfeiture of certain property seized by DEA officers. Mre
specifically, this appeal raised the issue of whether a pretrial
detai nee in custody of the marshals has a due process right to
have notice of adm nistrative forfeiture proceedi ngs nmail ed by
the forfeiting agency directly to the pretrial detainee at the
institution where he is housed. The Third G rcuit held that due
process requires, at mninum that a person in the governnment’s
custody and detained at a place of its choosing should be nail ed
notice of a pending admnistrative forfeiture proceeding at his
pl ace of confinenent. The Court thus VACATED the district
court’s order granting sunmary judgnment to the governnent with
regard to the DEA seizure, and REMANDED to the district court for
further proceedings. (En Banc; opinion by Sloviter; dissent by
Alito.) 202 F.3d 664.

739. United States v. Duliga, No. 99-5251 (D. N.J. 2/10/00) -
The defendant was convicted and sentenced for conspiracy to
commit mail and wire fraud in connection with tel emarketing
operations. On appeal, he argued that the district court erred




by determ ning his base offense | evel under the sentencing

gui del i nes based upon the entire anount of |oss generated by the
conspiracy, rather than only the anmount of | oss which he
generated through his own tel emarketing efforts. The Third
Circuit rejected this argunment, reasoning that the defendant was
a key player in the telemarketing scam that the | osses generated
by the entire scam were reasonably foreseeable in connection with
the scope of the crimnal activity he agreed to jointly
undertake; and that he was well aware of the scope of the entire
operation and of its fraudul ent character. AFFIRVED. (G eenberg,
Roth and Rosenn, C.J.; opinion by Rosenn.) 204 F.3d 97.

740. West v. Vaughn, No. 98-1820 (E.D. Pa. 2/15/00) - This was
an appeal in a habeas corpus action under 28 U . S.C. § 2254.

This was the petitioner’s second habeas corpus petition. In
between the filing of his first and second petitions, the Suprene
Court issued its ruling in Cage v. Louisiana, 498 U.S. 39 (1990),
hol ding that crimnal convictions based on jury instructions that
equat e reasonabl e doubt wth substantial doubt and grave
uncertainty may suggest a | ower standard of proof than that
requi red by the Due Process C ause of the Fourteenth Anendnent.
In his second habeas corpus petition, the petitioner clained that
the jury charge in his Pennsylvania state court nurder trial
viol ated the Cage deci sion.

The district court dism ssed the second petition for
violation of the Antiterrorismand Effective Death Penalty Act
provi si on which nmandates that a new rule of |aw can be the basis
of a successive petition only if it has been “nade retroactive to
cases on collateral review by the Suprenme Court. See 28 U.S. C
§ 2244(b)(2)(A). On appeal, the Third G rcuit held that the
Suprene Court made its constitutional rule in Cage v. Louisiana
retroactive to cases on collateral review, within the neaning of
28 U.S.C. 8§ 2244(b)(2)(A). However, the Court also held that,
despite his survival of the gatekeeping hurdle, the petitioner
could not obtain relief because he could not prevail on the
merits of his claim The Court found that the jury instruction
at issue did not differ significantly from | anguage previously
approved by the Third Crcuit and by the Suprene Court.

AFFI RVED. (Becker, MKee and Noonan, C.J.; opinion by Becker.)
204 F. 3d 53.

741. Swartz v. Meyers, No. 98-7283 (MD. Pa. 2/25/00) - This
was an appeal froma district court order dismssing as untinely
a petition for wit of habeas corpus filed under 28 U S.C. 8§
2254, The Antiterrorismand Effective Death Penalty Act of 1996
provides for a one year period of limtation; that [imtation
period is tolled during the tinme when “a properly filed
application for State post-conviction or other collateral review
with respect to the pertinent judgnment or claimis pending.” See




28 U.S.C. 8§ 2244(d)(2). On appeal, the Third Crcuit found that
a petition brought under the Pennsylvania Post Conviction Relief
Act was “properly filed” and “pendi ng” during the tinme between

t he Pennsyl vani a Superior Court’s ruling, and the expiration of
the time for seeking an all owance of appeal fromthe Pennsyl vani a
Suprene Court, despite the fact that the petitioner did not file
a tinely request for allowance of appeal. As a result, the Court
hel d that the habeas corpus petition was tinely filed. The
district court’s judgnent was thus VACATED, and the case
REMANDED. (Greenberg, Scirica and Rendell, C. J.; opinion by
Scirica.) 204 F.3d 417.

742. Coss v. Lackawanna County District Attorney, No. 98-7416
(MD. Pa. 2/29/00) - This was an appeal fromthe denial of a
petition for wit of habeas corpus filed pursuant to 28 U S.C. 8§
2254. The petitioner argued that a former conviction was tainted
by a constitutional infirmty, and that the consideration of that
conviction during the sentencing for the offense which was the
subj ect of the within case, rendered his incarceration
unconstitutional.

The Third Circuit agreed that the prior conviction was
constitutionally infirm and that it had been taken into
consideration at the sentencing for the later conviction. As a
result, the Court concluded that the district court had erred in
denying the petition for wit of habeas corpus.

The Court therefore REVERSED and REMANDED wi th instructions
that the district court issue a wit conditioned upon extending
to the Coormonweal th the option of conducting a newtrial on the
first conviction. The Third Grcuit further instructed that if
the new trial produced a different verdict, then the state shoul d
resentence the petitioner on the second conviction to account for
any enhancenent due to the first guilty verdict. The Court also
noted that the Commonweal th al so had the option of not affording
a newtrial on the first conviction, and nerely resentencing on
t he second conviction. (en banc; opinion by Al disert; dissent by
Nygaard; concurrence/ di ssent by Rendell.) 204 F.3d 453.

743. United States v. Hecht, No. 99-1543 (E.D. Pa. 2/29/00) -
The appeal chall enged a sentence enhancenent under U . S.S. G 8§
2J1.7. More specifically, this appeal questioned whether a

def endant’ s sentence can be enhanced on the ground that the crine
was comm tted while the defendant was on rel ease from anot her
federal offense, even though the defendant was not notified of
the possibility of enhancenent at the time of release on the
first offense. The Third G rcuit held that pre-rel ease notice of
the possibility of enhancenent is not required, and that only
pre-sentence notice is required. Because the defendant received
such pre-sentence notice, the Third Circuit upheld the district
court’s inposition of the enhancenent. AFFIRVED. (Becker, Alito
and Barry, C. J.; opinion by Alito.) 212 F.3d 847.




744. Liang v. Immgration & Naturalization Service, No. 99-5053
(3/9/00) - In this appeal, the Third Crcuit addressed the issue
of whether it had jurisdiction over a petition for reviewfiled
by an alien with a crimnal conviction, challenging a final order
of renoval entered by the Board of Inmm gration Appeals based upon
the comm ssion of one or nore crinmes specified in the Immgration
and Nationality Act (“INA"). The Court held that it |acked
jurisdiction under INA 8 242(a)(2)(C) over the petitions for
review chall enging the final orders of renoval, and therefore

di sm ssed the petitions without prejudice to a pendi ng habeas
corpus petition under 28 U . S.C. § 2241 which one of the
petitioners filed. (Sloviter, Roth and Cowen, C.J.; opinion by
Sloviter.) 206 F.3d 308.

745. United States v. Universal Rehabilitation Services, Nos.
97-1412 and 97-1414 (E.D. Pa. 3/14/00) - This appeal chall enged
the district court’s adm ssion of the guilty pleas and plea
agreenents of co-conspirators. The district court admtted these
itens despite the representation of defense counsel that they
woul d not challenge the credibility of these witnesses. The en
banc Court held that the district court properly adnmtted the
guilty pleas and plea agreenents, and overruled the Third Crcuit
cases to the contrary, thus resolving a conflict within the
circuit on this issue. (en banc; opinion by Garth; dissent by
Rot h; di ssent by Becker; dissent by Sloviter.) 205 F.3d 657.

746. United States v. Helbling, No. 99-5051 (D. N.J. 3/14/00) -
The appel |l ant was charged in a 35-count indictnment with
charges of conspiracy to enbezzl e enpl oyee pension plan funds and

falsify ERI SA docunents in violation of 18 U S.C. § 371,

enbezzl ement of enpl oyee pension plan funds froman ERI SA covered
plan in violation of 18 U S.C. § 664; falsifying docunents
required by ERISA in violation of 18 U . S.C. 81027; wire fraud in
violation of 18 U S.C. 8§ 1343; and mail fraud in violation of 18
US C 8§ 1341. The mail fraud counts were dism ssed during the
trial, and the jury convicted himof the remaining counts.

On appeal, the appellant argued that the district court
erred in upholding the validity of waiver of the statute of
[imtations which he filed, and that his indictment was therefore
not tinely filed. He also argued that statements which the
prosecutor nmade in his opening and closing statenments warranted a
new trial, and that the evidence was insufficient to support his
convictions. Finally, he challenged his sentence on the grounds
that the district court erred by increasing his offense | evel by
four levels for “aggravating role” pursuant to U S.S.G 8§
3B1.1(a), by increase his offense |level two levels for
obstruction of justice pursuant to U . S.S.G § 3Cl.1, and by
departing upwards by two | evels for psychol ogi cal harm pur suant
to U S.S.G 8§ 5K2.3. The Court of Appeals rejected all of these
argunments, and AFFI RMVED the conviction and the sentence. (Becker,




Roth and Rendell, C.J.; opinion by Rendell.) 209 F.3d 226.

747. Mason v. Meyers, No. 98-7078 (MD. Pa. 3/20/00) -

This appeal fromthe denial of a petition for habeas corpus
filed pursuant to 28 U . S.C. 8 2254 raised two issues.

The first issue was whether a state court’s inordinate del ay
of four years in processing a petition for collateral relief
under Pennsylvani a’s Post Conviction Relief Act, 42 Pa. Cons.
Stat. 88 9541 et seq., constitutes a due process violation
cogni zable in a federal habeas corpus proceeding. The Third
Circuit found that this issue had already been resol ved by
Hassine v. Zinmmerman, 160 F.3d 941 (3d Cr. 1998), which held
that a delay in processing a collateral proceeding is not
cogni zabl e in federal habeas corpus, even if the delay anounts to
a constitutional violation. See also Heiser v. Ryan, 15 F.3d 299
(3d Gir. 1994).

The second issue rai sed was whether, in light of the two-
strike provision of the Antiterrorismand Effective Death Penalty
Act of 1996 (“AEDPA’), 28 U. S.C. 8§ 2244, which precludes
petitioners fromfiling second or subsequent habeas petitions
except in unusual circunstances, the district court should have
permtted the petitioner to anend his 8 2254 petition to include
a second claim The Third Circuit noted that under its ruling in
United States v. Mller, 197 F.3d 644 (3d Cir. 1999), a federal
defendant who files a pro se post conviction notion nust be
advi sed that he can (1) have his notion ruled upon as filed; (2)
if his notion is not styled as 8 2255 notion have its
recharacterized and rul ed upon as such, but lose his ability to
file successive petitions absent certification by the court of
appeals; or (3) withdraw the notion, and file one all inclusive §
2255 petition within the one-year statutory period. The Third
Circuit held that although the MIler case involved a § 2255
petition, the prophylactic warnings it requires are al so
warranted in 8 2254 cases. Thus, because the petitioner in this
case was pro se and did not receive the benefit of such warnings,
the Third Circuit VACATED the district court orders dism ssing
the § 2254 petition and denying the notion for reconsideration,
and directed the district court to provide the warnings required
by Mller. Furthernore, the Third Crcuit held that the statute
of limtations should be tolled to allow the petitioner an
opportunity to file all of his clains in the correct manner.
(Becker and Garth, C. J., Pollak, D.J.; opinion by Garth.)

748. United States v. Beckett, No. 99-1135 (E.D. Pa. 3/21/00) -
The appel l ant was found guilty of robbery and arnmed bank
robbery in violation of 18 U S.C. 88 2113(a) & (d).
On appeal he argued that the district court erred by
determ ning that he was a career offender; by failing to provide
himw th his right of allocution; by permtting ineffective




assi stance of counsel and allow ng reversible error to go
uncorrected when the Assistant United States Attorney referred to
t he defendant as a “repeat offender” at trial and his counsel did
not object; by giving the jury an erroneous and confusing
instruction; by violating his speedy trial rights through the
nine nonth delay between his arrest by |local authorities and his
federal trial; by allowing the guilty verdicts to stand when the
evi dence was insufficient to support them The Third Crcuit
rejected all of these argunents.

However, the appellant successfully argued that the district
court erred when it inposed restitution without determ ning his
ability to pay and del egated the restitution issue to the Bureau
of Corrections to be dealt with at a |ater date, and by
sentenci ng himon both charges of arned bank robbery under 18
U S C 8§ 2113(d) and robbery under 18 U . S.C. 8§ 2113(a). The
Court REVERSED and REMANDED for factual findings on the question
of the appellant’s ability to pay restitution, and VACATED t he
sentence inposed as to the | esser included offenses of bank
robbery, but AFFIRMED in all other respects. (Mansmann, Nygaard
and Rendell, C.J.; opinion by Nygaard.) 208 F.3d 140.

749. Lines v. Larkins, No. 97-2050 (E.D. Pa. 3/21/00) - This
was an appeal fromthe dism ssal of a petition for wit of habeas
corpus which was filed pursuant to 28 U. S.C. 8 2254. The
district court found that the petitioner had not exhausted his
state court renedies, and dism ssed without prejudice on the
grounds that the petitioner could return to state court to
properly present his clains there.

On appeal, the Third GCrcuit agreed with the district
court’s finding that the petitioner had not exhausted his state
court renedies. However, the Court concluded that returning to
state court would be futile and that his clainms were all
procedural ly defaulted, and that he could not establish cause and
prejudice for the default. The Court therefore held that the
petition should be dism ssed with prejudice, and AFFI RVED, but
nodi fied, the district court’s order dism ssing the petition.
(McKee and Rendell, C.J., Debevoise, D.J.; opinion by MKee;

di ssent by Debevoise.) 208 F.3d 153.

750. United States v. G eene, No. 99-1625 (E.D. Pa. 3/27/00) -
The defendant pled guilty to RICO and to RICO conspiracy in
violation of 18 U. S.C. 88 1962(c) and (d), relating to his
conduct in running a large-scale crimnal ring that passed stol en
and counterfeited checks in several states. Through this
conduct, the defendant was responsi ble for defrauding 14 banks
and other financial institutions out of nore than $6 mllion. At
sentencing, the district court inposed a four-point enhancenent
under U. S.S.G 8 2F1.1(b)(7)(B) which applies when the offense
affected a financial institution, and the defendant received nore
than $1 million in gross receipts fromthe offense.




On appeal, the defendant argued that the enhancenent was
i nproperly applied to him because he did not defraud any single
financial institution of nore than $1 million, even though he was
admttedly responsible for | osses to several financial
institutions exceeding that anount. The Third G rcuit rejected
this argunent; the plain nmeaning of the guideline indicates that
t he def endant nmust have derived a mllion dollars fromthe
of fense, and not fromthe financial institutions. The Court
AFFI RVED the district court’s application of the enhancenent.
(Becker, Nygaard and Garwood, C.J.; opinion by Nygaard.) 212
F. 3d 758.

751. United States v. Torres, No. 99-1149 (E.D. Pa. 4/6/00) -
The defendant pled guilty to one count of bank fraud in violation
of 18 U.S.C. §8 1344. On appeal he raised three issues.

First, the defendant argued that the amobunt of |oss under
US S G 8§ 2F1.1 should be the amobunt which he attenpted to
wi t hdraw from his fraudul ent bank account, rather than the entire
anount of the stolen check deposited into his fraudul ent account.
The Third Circuit rejected this argunment on the basis of
gui deline coommentary as well as existing case |aw, both of which
state that if the anmpbunt of the intended | oss can be detern ned,
and if it is greater than the actual |oss, that anount should be
used.

Second, the defendant argued that even if the loss figure
was properly cal cul ated based upon the entire anmount of the
stol en check, his actions constituted only an inconplete attenpt
to defraud the bank of the full amount of the |oss, thus
warranting a three-level reduction under U S.S.G 8§ 2X1.1. The
Court rejected this argunment, reasoning that the defendant had
pled guilty to the conpleted offense of bank fraud and not to a
nmere attenpt; that as to the attenpted wi thdrawal, the defendant
had conpleted all of the acts which he believed were necessary;
and that as to the bal ance of the fraudulently deposited funds,
t he defendant was about to conplete all the necessary acts but
was unsuccessful only because the bank suspected fraudul ent
activity, and not because of any event within the defendant’s
control

Third, the defendant challenged the district court’s
imposition of a fine, arguing that the record before the district
court did not establish whether he had the earning capacity to
pay a fine. The Third Grcuit rejected this argunent on the
grounds that at sentencing the defendant did not argue his
inability to pay, and because the district court adopted the
facts in the PSR which supported the inposition of the fine.
AFFI RVED. (Becker, Alito and Barry, C J.; opinion by Barry.)
209 F. 3d 308.




752. Canpbell v. Vaughn, No. 98-1744 (E.D. Pa. 4/12/00) - This
was an appeal fromthe denial of a petition for wit of habeas
corpus filed pursuant to 28 U.S.C. 8§ 2254. The basis of the
habeas petition was a claimthat trial counsel interfered with
the petitioner’s constitutional right to testify and provided

i neffective assistance of counsel by failing to properly inform
himof his right to testify at trial. The petitioner also sought
a new evidentiary hearing pursuant to 28 U S.C. § 2254(e)(2); the
petitioner argued that such a hearing was necessary because the
state court failed to make a finding of fact as to whether trial
counsel informed himof his right to testify on his own behal f,
and that w thout such a finding, the nerits of his substantive
clai mcould not be addressed. The Third Circuit rejected the
petitioner’s argunents, reasoning that the state court had nmade
sufficient findings of fact, and that trial counsel did not
violate his constitutional right to testify when he inforned the
petitioner that testifying on his own behalf m ght be unw se.
AFFI RVED. (Becker, Alito and Barry, C. J.; opinion by Becker.)
209 F. 3d 280.

753. United States v. Harris, No. 99-1026 (E.D. Pa. 4/13/00) -
The issue in this appeal was whet her the governnent violated the
“antigratuity statute,” 18 U S.C. 8§ 201(c)(2), when it paid
several confidential informants to gather information and | ater
had themtestify at trial. The antigratuity statute prohibits
the giving of “anything of value to any person, for or because of
the testinony under oath . . . by such persons as a w tness upon
atrial. . .” The Third Crcuit agreed with the three other
circuits which have addressed this issue, and held that the use
of a paid informant’s testinony does not violate the antigratuity
statute. AFFIRMED. (Scirica, Al disert and Cowen, C.J.; opinion
by Cowen.) 210 F.3d 165.

754. United States v. Hodge, No. 99-3247 (D. V.I. 4/25/00) -

The appel | ant was charged with and convicted of interference
with comrerce in violation of 18 U S.C. 88 1951-52; possession of
a firearmduring the comm ssion of a crine of violence in
violation of 18 U. S.C. 8 924(c)(1); and robbery in the first
degree in violation of 14 V.1.C. 8§ 1862(2). On appeal, the
appel l ant rai sed three issues.

The appel lant first argued that because his indictnment for
robbery in violation of 14 V.1.C. 8§ 1862 failed to allege the
mat eri al el ement of specific intent, his conviction should have
been dism ssed. The appellant next argued that he could not be
convicted for aiding and abetting a principal in the comm ssion
of acrinme if the principal is either acquitted or not charged.
Finally, the appellant argued that his convictions for interference
with commerce in violation of 18 U.S.C. 88 1951 and robbery in the
first degree in violation of 14 V.1.C 8§ 1862(2) violated the Double
Jeopardy C ause of the United States Constitution. The Court




rejected all three of these argunents and AFFI RVMED. (Becker, Scirica
and Garth, C J.; opinion by Garth.) 211 F.3d 74.

755. United States v. Sweeting, No. 99-3774 (MD. Pa. 5/3/00) -
Thi s governnment appeal presented the issue of whether the
district court abused its discretion by awardi ng the defendant a
12-1 evel downward departure under U.S.S.G 8§ 5H1.6 for
extraordinary famly ties and responsibilities. The basis for
the departure was that the defendant, a single nother, was solely
responsi ble for the care and support of her five children, one of
whom had been di agnosed with Tourette’s Syndrone. The Third
Circuit agreed with the governnment and found that the defendant’s
famly ties and responsibilities were not “extraordi nary” so as
to warrant a departure under 8 5H1.6, and that the district court thus
abused its discretion in departing downward. The Court VACATED t he
sentence and REMANDED to the district court for resentencing.
(Mansmann, Greenberg and Barry, C.J.;opinion by Geenberg.)213 F.3d 95.

756. United States v. Marvin, No. 98-2086 (E.D. Pa. 5/8/00) -
The defendant pled guilty to conspiracy, robbery and the use of a
firearmduring a crinme of violence, and was sentenced. He then
sought to appeal certain aspects of his sentencing, and his
counsel filed a notion requesting |eave to w thdraw and an Anders
brief expressing his belief that there were no nonfrivol ous

argunents for appeal. The Third Crcuit found that counsel had
“not provided . . .sufficient indicia that he has explored al
possi bl e i ssues for appeal.” The Court therefore rejected the

Anders brief filed by counsel, and denied counsel’s notion for

| eave to withdraw. The Court noted that it was expressing no
opinion as to the nerits of the underlying appeal, but was sinply
not yet ready to find the case “rudderl ess” w thout further

gui dance from counsel. (Becker, G eenberg and Cudahy, C. J.

opi nion by Becker.) 211 F.3d 778.

757. United States v. Saada, Nos. 99-5126 and 99-5148 (D. N.J.

5/15/00) - A jury convicted the defendants of conspiracy to

defraud an insurance conpany in violation of 18 U S.C. § 371,

mail fraud in violation of 18 U S.C. 8§ 1341, and wire fraud in

violation of 18 U S.C. §8 1343. On appeal, the defendants

chal l enged the district court’s denial of their notion for a new

trial under Federal Rule of Crimnal Procedure 33. The Third

Circuit held that the new evidence was nerely cumnul ati ve and

i npeachi ng, and would not have led to an acquittal, and thus

AFFI RVED the district court’s denial of the notion for new trial.
The defendants al so chal l enged the adm ssion of two pieces

of evidence at trial: evidence of prior m sconduct by a w tness,

and evi dence of participation by one of the defendants in another

fraudul ent insurance schenme. The Court found error in the

adm ssion of the first piece of evidence, but found that error to

be harm ess, but found no error in the adm ssion of the second




pi ece of evidence. The Court thus AFFIRVED with regard to the
adm ssion of the evidence in question.

Finally, the defendants argued that during rebuttal
argunent, the prosecutor inproperly vouched for the credibility
of witnesses. The Court held that the coments in question
constituted proper argunent, rather than inproper vouching, and
thus AFFIRMED with regard to this issue as well. (Nygaard and
Rendell, C J., Harris, D.J.; opinion by Harris.) 212 F.3d 210.

758. United States v. Mnnino, No. 98-1748 (E.D. Pa. 5/15/00) -
This was an appeal fromthe denial of petitions filed under
28 U.S.C. § 2255; the petitions sought to vacate, set aside or
correct sentences inposed follow ng convictions for a heroin
di stribution conspiracy. On appeal the Third G rcuit held that
t he defendants’ sentencings did not conformto Anendnent 78 of
the United States Sentencing Guidelines or the Court’s previous
holding in United States v. Collado, 975 F.2d 985 (3d GCir. 1992).
Amendnent 78 anended Application Note 1 of U S.S.G § 1B1.3, the
rel evant conduct guideline. Anmendnent 78 and the Coll ado
deci sion both deal with liability for the conduct of co-
conspirators, and provide that a defendant is not responsible for
t he conduct of a co-conspirator which was outside of the
agreenent or was not reasonably foreseeable. The Court VACATED
the sentences and REMANDED for resentencing. (Nygaard, MKee and
Rosenn, C.J.; opinion by MKee.) 212 F.3d 835.

759. Haneen v. Delaware, No. 96-9007 (D. Del. 5/17/00) - This
was an appeal fromthe denial of a petition for wit of habeas
corpus filed pursuant to 28 U.S.C. 8§ 2254. The petitioner was
convicted of first-degree nurder and sentenced to death.

I n the habeas corpus proceedi ngs, the petitioner argued that
the trial court violated the Ex Post Facto Clause of the United
States Constitution by sentencing himunder an anmendnent to the
capital sentencing statute which the Del aware | egi sl ature enacted
after the nurder took place. The petitioner also argued that
during the penalty phase of the proceedings, the prosecution
advanced duplicative aggravating statutory circunstances. The
Third Crcuit rejected both of these argunents. AFFI RVED
(Mansmann, G eenberg and MKee, C.J.; opinion by G eenberg;
concurrence by MKee.) 212 F.3d 226.

760. United States v. One Toshiba Color Television, Nos. 98-3578
and 98-3579 (WD. Pa. 5/24/00) - This forfeiture case presented
two issues. The first was the question of what notice the United
States nust provide when it pursues forfeiture proceedi ngs

agai nst the property of an incarcerated defendant in its custody.
The second issue dealt with whether the doctrine of |aches can be
used to prevent a defendant fromchallenging a forfeiture
proceeding in which the notice given is constitutionally




i nadequat e.

Wth regard to the first issue, the Third Grcuit held that
if the government wishes to rely on direct mail, it bears the
burden of denonstrating that procedures at the receiving facility
were reasonably calculated to deliver the notice to the intended
reci pient. Because the Court could not determ ne, based on the
record in this case, whether such a systemwas in place in the
defendant’s facility, it VACATED the judgnment and REMANDED to the
district court for further factual findings on the sufficiency of
t he noti ce.

Wth regard to the second issue, the Court noted that
because the governnent made no effort to serve the defendant in
jail, the notice given was constitutionally deficient, and thus,
the forfeiture judgnent rendered was void. The Court then held
that the doctrine of laches is not available to preclude a
claimant from attacking a judgnment as void. The Court therefore
VACATED the district court’s judgnent that the defendant’s action
was barred by | aches. (Becker, Roth and Rendell, C. J.; opinion
by Becker; concurrence/dissent by Alito.) 213 F.3d 147.

761. United States v. Bein, No. 99-3822 (WD. Pa. 6/5/00) -

This was an appeal fromthe district court’s ruling on a
nmotion filed pursuant to Federal Rule of Crimnal Procedure
41(e). The notion sought the return of property seized pursuant
to a search warrant issued as part of a crimnal investigation
and prosecution.

The appel lants all eged that the governnment had wongfully
destroyed or failed to return their property, and sought to
recover conpensatory damages or the return of the property. The
district court granted the notion in part, awardi ng damages in
t he amount of $2,450, and ordering the governnent to return a
cart in its possession. However, the district court denied the
notion with respect to the claimfor |osses of other property.
The appel | ants then appeal ed seeki ng additi onal damages.

The Third Circuit agreed with the governnment’s argunent that
the district court did not have jurisdiction to entertain the
Rul e 41(e) notion to the extent that it sought conpensatory
damages. The Court reasoned that sovereign inmunity bars a claim
agai nst the government seeking noney damages under Rule 41(e).
The Court therefore VACATED the order of the district insofar as
it awarded noney damages, and refused to consider on the nmerits
the appellants’ claimthat they were entitled to additional noney
damages. The Court AFFIRMED the district court’s refusal to
grant the additional noney damages, and al so AFFI RVED t he
district court’s order to return the cart. (G eenberg, MKee and
Garth, C. J.; opinion by Geenberg.) 214 F.3d 408.

762. United States v. Glchrist, No. 99-3052 (MD. Pa. 6/6/00)
- This was an appeal by the governnent froma district court
order denying a notion to reinstate a di sm ssed indictnent.




The governnent had originally noved to dismss the
i ndi ctment pursuant to a plea agreenent and in exchange for the
appellee’s plea of guilty to a | esser count. After sentencing
t he appel | ee successfully withdrew his guilty plea, and the
governnment then filed a notion to reinstate the di sm ssed
indictment. The district court denied the governnent’s notion to
reinstate the dism ssed indictnent on the grounds that the
statute of limtations had expired.

On appeal the Third GCrcuit found that the governnent failed
to offer sufficient reason why the statute of limtations should
not be applied, and therefore AFFIRMED the order of the district
court refusing to reinstate the indictnent. (Roth and Wis,

C.J., Shadur, D.J.; opinion by Roth.) 215 F.3d 333.

*763. United States v. Dees, No. 99-4054 (WD. Pa. 6/12/00) -
This was an appeal by the governnent from an order of the
district court dismssing an indictnment. The defendant was
charged wi th unauthorized use of access devices to obtain noney,
goods, and services aggregating nore than $1,000 in value in a
one-year period, in violation of 18 U S.C. 8§ 1029(a)(2). The
i ndi ct ment was based upon three separate credit card purchases.
The district court found that the statute of limtations was
vi ol ated because the first two of the three credit card purchases
charged occurred nore than five years prior to the date of the
indictment. (See 18 U.S.C. 8§ 3282.) Furthernore, the third
purchase, which did occur within the five-year statute of
l[imtations, did not nmeet the $1,000 jurisdictional requirenent
of the statute. The district court therefore dism ssed the
i ndi ct ment .
On appeal the Third Grcuit REVERSED the district court’s
di smssal of the indictment. The Court reasoned that §
1029(a) (2) defines an offense based upon the unauthorized use of
an access device “during any one-year period” to obtain anything
of val ue aggregating $1,000 or nore. Thus, an offense for
pur poses of 8§ 1029(a)(2) will be conpleted, and the statute of
limtations will start to run, on the |ast day of a one-year
period during which an unauthorized access device is used to
obtain itens whose aggregated val ue equal s or exceeds $1, 000.
(G eenberg and McKee, C.J., Shadur, D.J.; opinion by Geenberg.)
215 F. 3d 378.

764. United States v. Baird, No. 99-1305 (E.D. Pa. 6/26/00) -
This was an appeal fromthe district court’s denial of a 8§
2255 notion in which the defendant argued that his trial counsel
erred in failing to object to the use at sentencing of
incrimnating adm ssions nmade as part of a cooperation agreenent.
US S G 8 1B1.8 generally excludes information provided pursuant
to an applicabl e cooperation agreenent from consideration at
sent enci ng.




On appeal, the Third G rcuit concluded that the governnment
had prom sed that such information would not be used to increase
t he defendant’s punishnment, and that the information should not
have been considered at sentencing. The Court thus REMANDED f or
a hearing to determ ne whether counsel’s inaction at the
sentencing hearing with respect to this information anounted to
i neffective assistance of counsel. (Becker, Wis and Qakes,
C.J.; opinion by Wis.) 218 F.3d 221.

765. United States v. Kithcart, No. 99-1082 (E.D. Pa. 6/28/00)
- This was the second tinme that this case went before the Third
Circuit. The relevant procedural history of this case is as
fol | ows.

M. Kithcart filed a notion to suppress evidence which the
district court denied. M. Kithcart then entered a conditional
plea of guilty to being a felon in possession of a firearmin
violation of 18 U. S.C. 8§ 922(g), and appeal ed the denial of the
suppression notion to the Third Grcuit. Inits first review of
this case, the Third Circuit found that the district court erred
in finding that the police had probable cause to search, and
reversed the denial of the suppression notion and renmanded for
further proceedings. The Third Circuit instructed that upon
remand the district court should consider whether the officers
had reasonabl e suspicion for an investigative stop and weapons
search. (See 134 F.3d 529 (3d Cr. 1998)).

On remand the district court allowed the governnent to
reopen the suppression hearing and present additional testinony;
the district court neither requested nor received any expl anation
as to why this new evidence had not been introduced originally.

At the conclusion of the reopened hearing, the district court
uphel d the search based upon its finding that the car in which

t he defendant was riding ran a red light, and that the search and
initial stop were therefore justified and reasonabl e under the
Terry exception to the Fourth Amendnment’s warrant requirenent.
Thi s appeal foll owed.

In its second review of this case, the Third Grcuit held
that the district court erred in allow ng the prosecution to open
the record and present additional testinony. The Court therefore
REVERSED once again and REMANDED, with instructions that upon
remand the district court resolve the suppression notion based
only upon the evidence presented at the first suppression hearing
whi ch occurred prior to the Third Crcuit’s initial remand.
(Mansmann, MKee and Stapleton, C. J.; opinion by MKee.) 218
F. 3d 213.

766. United States v. Hernandez, No. 99-5577 (D. N.J. 6/29/00)
- The defendant pled guilty to a one-count indictnent charging
himw th conspiracy to distribute nore than 500 grans of cocai ne,
and the governnent sought to enhance his sentence pursuant to the




career offender guideline, U S S.G § 4B1.1. To support the
defendant’s status as a career offender, the governnent offered
two certificates of disposition fromthe county clerk of a state
court, certifying that the defendant had two prior convictions
for possession of a narcotic with intent to sell. The defendant
chal | enged the accuracy of these certificates, arguing that the
convictions were actually for nmere possession and could therefore
not be used to qualify himas a career offender. To support his
argunent, the defendant sought to introduce the transcript of his
pl ea colloquy in state court for the offenses in question.

Al though the district court accepted the certificates of
di sposition into evidence, it refused to consider the transcript
of the plea colloquy. Thus, relying solely on the certificates
of disposition, the district court classified the defendant as a
career offender and sentenced himto 220 nonths of inprisonnent.

On appeal the Third Crcuit held that the district court
erred in refusing to consider the transcript of the plea
col l oquy. However, the district court rejected the defendant’s
argunment that the district court erred in declining to grant an
addi ti onal one-level downward adjustnent under U S. S.G 8§
3E1l.1(b) for acceptance of responsibility, and also the
defendant’ s argunent that the district court erred in failing to
make sufficient findings to support its refusal to depart
downward for an extraordi nary physical inpairnent under U S. S G
8§ 5H1.4. The Court thus VACATED the defendant’s sentence and
REMANDED for resentencing solely on the career offender issue,
but AFFIRMED in all other respects.
(Becker, Roth and Rosenn, C.J.; opinion by Rosenn.) 218 F.3d
272.

767. United States v. Saintville, No. 00-3113 (MD. Pa. 7/6/00)
- This appeal dealt with the application of U S. S.G § 5Gl. 3(c)
in a situation in which a court sentences a defendant already
subj ect to an undi scharged term of inprisonnent for a separate

of fense. Mre specifically, this appeal addressed the issue of
whet her the district court erred as a matter of |aw when it
failed to consider the hypothetical comnbi ned sentencing range

whi ch woul d have been applied if the United States had prosecuted
both the unrelated state drug offenses and the illegal entry
offense in the district court. The Third Crcuit held that the
district court did not err because the anendnments to 85GlL. 3(c),
which were in effect during the sentencing in this case, indicate
that the sentencing court nmust no | onger nake a hypotheti cal

cal cul ati on of the conbi ned sentencing range. AFFI RVED

(G eenberg and Barry, C J., Qberdorfer, D.J.; opinion by
Greenberg.) 218 F. 3d 246.




768. Furnari v. Warden, No. 99-3701 (MD. Pa. 7/12/00) - This
was an appeal froma district court order denying a petition for
wit of habeas corpus. The petition challenged the United States
Parole Comm ssion’s initial determnation, affirmed by its
Nat i onal Appeal s Board, designating the petitioner to offense
Category Eight, which is the nost severe category under the
parol e regul ati ons. The designation was based upon the
petitioner’s alleged ties to several murders, and nmeant a 15-year
post ponenent of the petitioner’s parole consideration. On appeal
the Third Grcuit found that the Parole Conmm ssion abused its

di scretion by failing to followits regulation requiring a
statenent of reasons for denying parole. The Court therefore
VACATED the order of the district court and REMANDED w t h
instructions to grant the petition conditionally and order the
Parol e Comm ssion to provide a new statenent of reasons.

(Becker, Barry and Bright, C J.; opinion by Becker;
concurrence/ di ssent by Bright.) 218 F.3d 250.

769. United States v. Escobales, No. 99-5997 (D. Del. 7/10/00)
- This appeal raised the issue of whether, at sentencing, a

def endant can collaterally challenge a state-court conviction
used to calculate his crimnal history category under U S.S.G 8§
4A1.1, on the grounds that he was denied his Sixth Amendnent
right to a jury trial. The Third G rcuit found that there are
only two circunstances under which such attacks may be brought:
where the statute or guideline under which the defendant is
sentenced provides for the right to bring such a collateral
attack at sentencing, or where the collateral attack is based
upon the denial of the right to counsel, as described in G deon
v. Wainwight, 372 U.S. 335 (1963). Here, neither 21 U S.C. §
841 nor U S.S.G 8§ 4A1.1 explicitly provide the right to make a
coll ateral challenge during federal sentencing proceedi ngs.
Furthernore, the constitutional challenge was not based upon

G deon. Thus, the district court properly refused to entertain
the defendant’s collateral attack. AFFIRVED. (Becker and

Al disert, CJ., OKelley, D.J.; opinion by Becker.) 218 F.3d 259.

770. Watterson v. United States, No. 98-1596 (E.D. Pa. 7/10/00)
- In this appeal the Third Crcuit found that the district court
erred in sentencing the defendant as if she had been convi cted
of, or had stipulated to, distributing a controlled substance
within 1000 feet of a school zone, when she had not.

The defendant was not charged with violating or conspiring
to violate 21 U.S.C. 8§ 860, which prohibits drug distribution “in
or near” schools, and she did not stipulate to such conduct. The
defendant pled guilty to conspiracy to distribute cocaine and
marijuana and forfeiture. The statutory index of the guidelines
indicates that 8 2D1.1 is the applicable section where, as here,
there was a 21 U . S.C. 8§ 846 conspiracy to violate only 21 U S.C




8§ 841(a)(1), and not 21 U.S.C. §8 860. Nonetheless, at sentencing
the district court applied U S.S.G 8§ 2D1.2 which deals with drug
of fenses commtted near “protected |ocations” such as schools.
The application of 8§ 2D1.2 resulted in a base offense |evel two
| evel s higher than if U S . S.G § 2D1.1 had been appli ed.

The district court never explained its reasons for applying
§ 2D1.2, but apparently believed that it was applicable on the
theory that it could consider all relevant conduct in determ ning
whi ch of fense gui deline section should be sel ected, and because
the drug conspiracy operated in a school zone. The Third Crcuit
di sagreed, reasoning that rel evant conduct should be factored in,
if at all, only after the appropriate offense guideline section
is selected. The Third Crcuit also noted that 8§ 2D1.2 coul d not
apply because the defendant did not stipulate to the nore
serious offense. The Third G rcuit therefore VACATED the
sentence and REMANDED for resentencing. (Roth, Barry and
Stapleton, C.J.; opinion by Barry.) 219 F.3d 232.

771. United States v. Mckins, No. 99-4021 (MD. Pa. 7/12/00) -
The principal issue raised in this appeal was whether a
prior sentence inposed as the result of an Alford plea qualifies
as a “prior sentence” under U S. S.G § 4Al1.2(a)(1) for purposes

of conputing a defendant’s crimnal history category under 8
4A1.1. The Third Crcuit held that the answer to this question
is “yes,” and AFFIRMED the district court. (Becker, Barry and
Bright, C.J.; opinion by Barry; dissent by Bright.) 218 F.3d 263.

772. \Weks v. Snyder, No. 98-9005 (D. Del. 7/17/00) - This was
an appeal fromthe district court’s denial of a petition for wit
of habeas corpus which was filed pursuant to 28 U S.C. § 2254.
The appeal raised only one issue: whether trial counsel afforded
constitutionally ineffective assistance of counsel in connection
with the petitioner’'s guilty plea. More specifically, the
petitioner argued that he did not receive critical |egal advice
that was essential to making an informed and consci ous deci sion
on whether to plead guilty or go to trial, when his attorney told
himsinply that a witness would not testify, but did not discuss
the legal inplications of that fact. The Third Grcuit held that
the petitioner failed to denonstrate that he received ineffective
assi stance of counsel, and therefore AFFIRMED the district
court’s denial of the petition for wit of habeas corpus.
(Sloviter, McKee and Rendell, C J.; opinion by Sloviter.)219 F.3d 245.

773. United States v. Loney, No. 99-5774 (D. N.J. 7/18/00) -
The facts of this case are that the defendant was present when
police arrived to investigate the scene of a reported burglary.
Police frisked the defendant and found 29 packets of heroin and a
. 380 caliber semautomatic pistol | oaded with one round of



ammunition. At sentencing, the district court applied U S. S.G 8§
2K2.1(b)(5) and increased the offense |evel by four points for
possessing a firearm*®“in connection with” the drug offense. On
appeal , the defendant chall enged the application of 8§
2K2.1(b)(5), arguing that the governnent had no further evidence
tying the gun to his drug trafficking, and that he carried the
gun only because he felt he needed protection. After a |engthy
di scussi on and anal ysis of the phrase “in connection with,” the
Third Crcuit rejected the defendant’s position, and AFFI RVED
(Scirica, Nygaard and Cowen, C.J.; opinion by Cowen.) 219 F.3d 281.

774. United States v. Wiitner, No. 00-3068 (WD. Pa. 7/20/00) -

This was an appeal by the governnent fromthe district
court’s grant of a notion to suppress. The district court held
that the search warrant was not supported by probabl e cause due
to a lack of evidence linking crimnal activity to the |ocation
to be searched. The district court also found the search warrant
to be so lacking in probable cause as to render official belief
inits existence entirely unreasonable. The district court
therefore held that the good-faith exception did not apply and
ordered the fruits of the search suppressed from evi dence.

On appeal the Third Crcuit held that the magistrate judge
who issued the warrant had a substantial basis for concl uding
that there was probable cause to search the apartnment in
guestion. The Court based this conclusion on the foll ow ng
information contained in the affidavit which the magi strate judge
reviewed: the defendant had been arrested as the result of a
controlled delivery of 5.75 pounds of nethanphetam ne; the
defendant had told officers he was associated wth a known drug
deal er and was deceptive in his answers about the |ocation of his
resi dence; and there was evidence that the apartnent to be
searched was rented and occupi ed by the defendant. REVERSED and
REMANDED. (Greenberg and Weis, C. J., Schwartz, D.J.; opinion by
Greenberg.) 219 F.3d 289.




